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LIMITATION ON RIGHT OF EQUITY TO GRANT 
INTERLOCUTORY RELIEF BY INJUNCTION. 





Equity has always been considered by prac- 
ticing attorneys as that jurisdiction where 
there was no limit to the character or quality 
of the relief to be granted, and where on pre- 
sentation of giievances the chancellor would at 
once ‘‘make bare his mighty arm’’ and grant 
immediate relief against the oppressor by in- 
junction or some other of the extraordinary 
remedies of a court of equity. 

While the powers of equity in granting 
final relief may fairly be admitted to be prac- 
tically unlimited, this cannot be said of the 
powers of this court to grant interlocutory 
relief. As Judge Cooley said in the case of 
Arnold v. Bright, 41 Mich. 207, ‘‘the court of 
chancery has no more power than any other 
to condemn a man unheard and to dispossess 
him of property prima facie his, and 
hand over its enjoyment to another on an ex 
porte claim to it.’’ This principle is very 
aptly illustrated in the recent case of Bach- 
man v. Harrington, 77 N. E. Rep. 657, where 
the New York Court of Appeals holds gen- 
erally that a court of equity is limited in its 
power to grant interlocutory relief to such 
measures as are reasonably necessary to 
maintain the statu quo between the parties. 
From the facts disclosed it appeared that a 
suit was brought in equity against the presi- 
dent of an unincorporated association to com- 
pel the latter to reinstate the plaintiff as a 
member, alleging that the president had un- 
lawfully suspended him. The association 
was known as the Rochester Musicians Pro- 
tective Association, and it was shown that 
failing to reinstate plaintiff as a member pre- 
vented him from getting employment in his 
profession as a musician, The trial court 
granted an interlocutory and mandatory in- 
junetion against the defendant, compelling 
him to reinstate defendant as a member of 
the organization, which the defendant re- 
fused to do, and was adjudged guilty of con- 
tempt of court and fined, from which judg- 
ment defendant appealed, and the court of 
appeals sustained his contention, properly, 





we think, that the trial court was absolutely 
without power to grant such relief, totally 
unnecessary, as the order was, to maintain the 
statu quo between tlie parties. 


The court in the course of an interesting 
and valuable opinion has this to say of the 
limitations on the power of equity to grant 
equitable relief. The court said: ‘‘In the 
present case the defendant being a voluntary 
association, the action for reinstatement was 
properly brought in equity, though as to a 
corporation the remedy would be by man- 
damus. But reinstatement in the association 
was the final relief sought. So far as the 
complaint sought to restrain the enforcement 
of his suspension against the plaintiff, the 
ease falls within section 603, and the court 
had power to restrain by temporary injunc- 
tion the same acts which, were the plaintiff 
successful, would be restrained by a final 
judgment, but that in no way includes rein- 
statement, which so far from being restrained, 
would be enforced by the final judgment. No 
authority for the order of reinstatement is to 
be found in the first subdivision of section 
604, because that is confined to the commis- 
sion of acts which tend to render the judg- 
ment ineffectual. The second subdivision is 
not relevant to the subject before us. While, 
however, the language of the Code in terms 
authorizes an injunction only against the 
commission of acts, stillit is doubtless within 
the power of a court of equity, in proper 
cases, to issue mandatory injunctions, and 
the provisions of the Code should not be so 
strictly construed as to deny that power in 
any case. But while such power may exist it 
is by no means unlimited, and when it exceeds 
the limit it is not a mere error, but void as 
without jurisdiction. It has been well said 
by Judge Cooley: ‘The court of chancery 
has no more power than any other to condemn 
a man unheard, and to dispossess, him of 
property prima facie his, and hand over its 
enjoyment to another on an ex parte claim to 
it.’ Arnold v. Bright, 41 Mich. 207, 2 N. W. 
Rep. 16. So, in an action for the specific 
performance of a contract for the sale of real 
estate, the court doubtless may restrain the 
defendant pending the action from convey- 
ing, incumbering, or in any way disposing of 
the subject of the suit; but an ex parte order 
that the defendant forthwith convey the 
premises to the plaintiff, even though phrased 
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in the form of an injunction restraining him 
from refusing to forthwith make the convey- 
ance, in my opinion would be not merely erro- 
neous, but absolutely void. On the other 
hand, in the case of a threatened violation of 
a contract continuous in its character, such 
as a contract to furnish water or light during 
a term, the defendant might be restrained 
from failing to supply water or light during 
the pendency of the litigation. ‘The essential 
difference between the two classes of cases 
and the nature and function of an interlocu- 
tory injunction are well stated by Judge Taft 
of the United States Circuit Court in Toledo, 
ete., R. R. Co. v. Pennsylvania Company 
(C. C.), 54 Fed. Rep. 730, 19 L. R. A. 387: 
‘The office of a preliminary injunction is to 
preserve the status quo until, upon final hear- 
ing, the court may grant full relief. Gener- 
ally this can be accomplished by an injunec- 
tion prohibitory in form, but it sometimes 
happens that the sftus quo is a condition not 
of rest, but of action, and the condition of 
rest is exactly what will inflict the irreparable 
injury upon complainant, which he appeals to 
x court of equity to protect him from. In 
such a case courts of equity issue mandatory 
writs before the case is heard on its merits.’ 
To that doctrine I express my full assent. 
Therefore, where the complainant presents a 
case showing or tending to show that aftirm- 
ative action by the defendant, of a temporary 
character, is necessary to preserve the status 
of the parties, then a mandatory injunction 
may be granted. But if there be neither 
proof nor allegation to that effect, and the 
act sought to be enforced is not continuous in 
its character, but solely the one sought to be 
decreed by final judgment, then the issuing 
of a preliminary mandatory injunction is 
without authority. In the present case the 
strictly injunctive provisions of the order 
alleged .to be violated were of the broadest 
and most sweeping character. The defendant 
was enjoined from denying ‘to the plaintiff 
any of the benefits of membership in said 
association * * * from preventing or 
attempting to prevent members of the asso- 
ciation by threat, persuasion, speech, writ- 
ing, or otherwise from working with or for 
the plaintiff in his profession, from prevent- 
ing or attempting to prevent the plaintiff from 
obtaining work in his profession.’ The in- 
junetion to this extent was within the power 





of the judge to grant, and it operated during 
its continuance to nullify the suspension of 
the plaintiff. The defendant, however, bas 
been acquitted of any violation of these pro- 
visions of the order, and he has been pun- 
ished solely for failure ‘to reinstate the plain- 
tiff as a member in good standing.” What 
the defendant was to do to effect such a re- 
sult is not stated in the order. On the mo- 
tion to punish for contempt, the plaintiff pro- 
duced the by-laws of the association, in 
which is found the following provision: ‘Sec- 
tion 1. Any member having resigned, or 
been erased, or expelled, from this associa- 
tion, can again become an active member only 
by reinstatement at a regular meeting or a 
special meeting called for the purpose, and 
by having a vote of two-thirds of the mem- 
bers present. * * * Any member who may 
have resigned and wishes to be reinstated can 
make application to the secretary in writing.’ 
It is for failure to take action under these 
provisions that the defendant has been pun- 
ished. As already said, this was the very 
relief that the plaintiff sought to obtain by a 
final judgment. lad the defendant com- 
plied with the order of the judge, the plaintiff 
might have discontinued the action, or let it 
go against him by default, for he would have 
obtained all he sought except damages. ‘True, 
the plaintiff might have been subsequently 
tried and expelled from the association, but 
in that respect his case would in nowise differ 
from that of auy other member of the associa- 
tion. Being a member in good standing, 
charges again would have to be preferred 
against him and he would be again entitled to 
atrial. Counsel for the appellant urges that 
the order directed only a temporary rein- 
statement pending trial or hearing. It is a 
sufficient answer to this to say that such are 
not the terms of the order. It directs rein- 
statement unqualified. Nor is there any pro- 
vision in the by-laws for a reinstatement of a 
temporary character, or any procedure with 
reference toit prescribed. So far as what is 
termed a temporary reinstatement is involved, 


that was effected by the order of the court 


which enjoined the defendant from denying 
the plaintiff any of the benefits of member- 
ship. As long as the defendant complied 
with this provision the plaintiff was substan- 
tiully reinstated.’’ 





Yim 
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NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE—LIABILITY OF LESSEE OF SIGN- 
bOARD FOR DEFECTIVE CONDITION.—In New 
York the courts are debating the question of the 
liability of the lessee of signboards for defective 
condition of such sign boards resulting to the 
damage of third persons. It seems that the court 
of appeals has gone to the extent of saying that 
the lessee of a signboard is responsible to a 
third person for injuries resulting to third persons 
for the damages resulting from the defective con- 
dition of the sign provided he is not under direct 
contract obligation to maintain the sign. Rey- 
nolds v. Van Beuren, 155 N. Y. 1120, 49 N. E. 
Rep. 763. That the lower appellate courts of 
that state are not in entire sympathy with the 
principle sought to be upheld by the court of 
appeals is clearly evidenced by the recent case of 
San Filippo v. American Bill Posting Company, 
93N. Y. Supp. 661. The court held that where de- 
fendant was given full control of a signboard on 
the top of a building, the lease from the owner 
of the bulding giving defendant the right to 
inaintain the sign, defendant agreeing to take 
the premises on the terms as therein set forth, it 
was bound to use reasonable care to maintain the 
signboard in a safe condition, and was liable to 
one injured as the result of its failure so to do by 
the falling of a sign. ‘This case was an action for 
damages for personal injuries to the plaintiff by 
the fall upon her of a large signboard from the 
roof of an adjoining building while she was in 
her yard. ‘The trial judge reserved until after 
verdict a motionto dismiss, and took a special 
verdict by which the jury found (1) that the 
signboard was not in asafe condition when it fell, 
(2) that the defendant knew that fact or could 
have known of it by reasonable care, and (3) that 
the signboard fell because it was not in a safe con- 
dition. ‘I'here was evidence that the wood of the 
signboard had become rotten, and that that was 
the cause of the fall. It was a large signboard, 
used for advertising purposes, 10 feet high and 
32 feet long, and on the roof. ‘The defendant did 
not put it there; it was there and was leased to 
the defendant by the owner of the building. The 
supreme court in holding the defendant not liable 
says: **The case turned on whether it was con- 
trolled by the decision in Reynolds v. Van 
Beuren, 155 N. Y. 120, 49 N. E. Rep. 763, 42 
L. R. A. 129, and that question depended on the 
written lease to the defendant, and the fact of 
the defendant's possession and use thereunder. 
I do not think it was. ‘Fhe prevailing opinion in 
that case points out that it would have been dif- 
ferent if the defendant ‘maintained’ the signboard. 
in this case the defendant did maintain it. It 
was given full possession and control of it, and 
agreed to maintain it. That was the written 
lease, the words thereof being that the owner of 
the building leased to the defendant ‘the right 
to maintain the signs now on the roof,’ and the 
defendant agreed ‘to take the premises on the 





terms as above set forth.’ This is very different 
to having only a license to paste bills on the sign- 
board, as was the Reynolds case. The sign was 
imminently dangerous if not so maintained that 
itcould not fall. The defendant having continu- 
ous possession and use of it under an agreement 
that it would maintain it, it had a duty to use 
reasonable care to maintain it there so tbat it 
would not fall. The plaintiff does not recover 
under the defendant’s breach of contract with the 
owner of the building to maintain the sign, but 
under its breach of duty to every one to safely 
maintain it, it being in its possession and con- 
trol, and imminently dangerous. This is a very 
different case to that of a mechanic called in to 
make or repair. He has no continuous posses- 
sion, use, and control.’’ The court then proceeds 
to pay its respects to the decision in the Rey- 
nolds case. The court says: ‘The decision in 
the Reynolds case is, I suppose, understood to be 
one not to be extended, and no one is bound by 
certain illustrations in the opinion. Is it really 
so that an advertising company which hangs a 
sign overhead ina street car in so defective a 
manner that it is imminently dangerous and falls 
on the head of a passenger is not liable therefor 
to the injured person, as the opinion says? If 
one furnish to another a thing which is so de- 
fective us to be imminently dangerous, he is liable 
for a breach of his general duty to others in con- 
nection therewith, outside of his mere contract 
obligations (Devlin v. Smith, 89 N. Y. 470, 42 
Am. Rep. 311) ; and the same rule must with the 
very same reason be applied to a case like the 
present one. The defendant had in his posses- 
sion, use and control this signboard, which was 
imminently dangerous if not kept securely fast- 
ened, and which it had undertaken to maintain 
there. This carried with it a general duty to 
use proper care to see that the signboard did not 
fall from the roof upon neighbors, or upon pass- 
ersby in the street. That duty was not contrac- 
tual, but sprung into life by reasonof the con- 
tract.’’ 





PLEADING AND PRACTICE—PLEADING DEGREE 
OF NEGLIGENCE.— In the case of Pendly v. Illi- 
nois Cent. R. R. Co., 928. W. Rep. 1, the court 
decides a point which was the occasion of some 
controversy between a reader of this Journal and 
ourselves. It gives character to our contention 
in respect thereto as itis an authority in our fa- 
vor. Itseems to usto hold otherwise would be 
adding nothing of value to our laws which are 
growing by the addition of unnecessary technicali- 
ites. The degree of negligence is a question of 
fact. ‘Tbere should be but two degrees of negli- 
gence; ordinary and gross. Gross negligence 
notifies the other party, when pleaded, that 
the party complaining is going to try to show 
that the party complained of has been guilty of 
such negligence as, when shown, would warrant 
the recovery of punitive damages in addition to 
actual damages. If the complainant fails to show 
the right to recover the additional damages, it 
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seems to us ridiculous that he should be held to 
proof of not only the right to recover compensa- 
tory damages but also such proof as would en- 
title him to punitive damages, in order that he 
be entitled to compensatory damages alone. A 
petition avers negligence and gross negligence in 
the charge of gross neligence. If the.proof shows 
only negligence, and the jury so finds, it has 
come within the scope of the charge. The court 
said: ‘The petition in the case alleged that the 
injuries were caused by ‘the gross carelessness, 
reklessness, and willful negligence of the defend- 
ants.’ The answers of the defendants deny that 
they were guilty of any degree of negligence. 
The court instructed the jury that unless they be- 
lieved from the evidence that the appellant was 
injured by the gross negiigence of the defendants, 
they must find for the appellees. The appellant 
complains of this instruction and contends that 
although her petition charged that the defend- 
ants were guilty of gross neglect she had a right 
to recover upon proof that they were guilty of 
ordinary negligence, and of the correctness of 
this we have no doubt. Gross neglect is the 
highest degree of neglect now recognized by our 
statute, and under a petition charging gross neg- 
lect, the plaintiff may recover for any lesser de- 
gree of negligence. Claxton’s Admr. v. L. & B. 
§. Ry. Co., 13 Bush, 636; L., C. & L. R. Co. v. 
Case’s Admr., 9 Bush, 728: N. N. & M. V. R. Co. 
v. Glenn, 11 Ky. Law Rep. 579; Forkner v. Kean, 
32 S. W. Rep. 265, 17 Ky. Law Rep. 654. Coun- 
sel for the appellee insists that, although 
the instruction of ths court in the respect named 
was erroneous, they were not prejudicial to the 
appellant, because the jury found that the de- 
fendants were guilty of gross neglect, and must 
have so determined before they could find any 
damages at all, and therefore the question which 
resolved itself in the mind of the jury was how 
much damages they should find, admitting that 
the defendants were guilty of gross neglect. 
What infiuences operated on the mind of the jury 
in making their verdict we do not know, nor is it 
within our province to inquire. It is, however, 
certain that the court erred in instructing the 
jury that they could not find for the plaintiff un- 
less they believed appellees were guilty of gross 
negligence.” 





CONSTITUVIONAL LAW—EXCLUDING CERTAIN 
CLASSES FROM JURY SERVICE DOES NOT DENY 
DUE PROCESS OF LAW TO A DEFENDANT IN A 
CRIMINAL PROCEEDING.—The Supreme Court of 
the United States has finally passed on the ques- 
tion whether a state has a right to exclude special 
classes of citizens, such as physicians from jury 
service. In the recent case of Rawlings v. State, 
26 Sup. Ct. Rep. 560, that court holds that exclud- 
ing lawyers, ministers, doctors, dentists, and 
railway engneers and firemen from serving en 
either the grand or petit juries does not deny a 
person convicted of crime ina state court the due 
process of law guaranteed by the 14th amend- 
ment to the federal constitution. The court 





has the following to say in support of its posi- 
tion: ‘I'he nature of the classes excluded was 
not such as was likely to affect the conduct of the 
members as jurymen, or to make them aet other- 
wise than those who were drawn would act. The 
exclusion was not the result of race or class preju- 
dice. It does not even appear that any of the 
defendants belonged to any of the exluded classes. 
The ground of omission, no doubt, was that point- 
ed out by the state court,—that the business of 
the persons omitted was such that they either 
would have been entitled to claim exemption, or 
that probably they would have been excused. 
Even when persons liable to jury duty under the 
state law are excluded, it is no ground 
for challenge to the array, if a_ sufficient 
number of unexceptional persons are pres- 
ent. People v.Jewett, 3 Wend. 314. But 
if the state law itself should exclude cer- 
tain classes on the bona jide ground that it 
was for the good of the community that their 
regular work should be interrupted, there is 
nothing in the 14th amendment to prevent it. 
The exemption of lawyers, ministers of the gos- 
pel, doctors, and engineers of railroad trains—in 
short, substantially the exemption complained 
of—is of old standing, and not uncommon in the 
United States. It could not be denied that the 
state properly could have excluded these classes 
had it seen fit, and that undeniable proposition 
ends the case.”’ 





FALSE PRETENSES — WHETHER INDICTMENT 
SHOULD SHOW RELIANCE ON FALSE PRE- 
TENSES.—There has always been a division of au- 
thority on the question of whether an indictment 
for obtaining money under false pretenses should 
charge in direct terms, reliance on the statements 
constituting such false pretenses. ‘The recent 
ease of State v. Dodenhoff. 40 So. Rep. 641, how- 
ever adds another to the long line of inore recent 
authorities which, following out the spirit of our 
modern codes and procedure seek to avoid the 
technicality involved in the rule, which would 
seem to naturally follow from the nature of the 
offense, and requires an allegation in the indict- 
ment that the false pretenses were relied upon 
by defendant, and holds that all that is necessary 
is an allegation that the money was obtained ‘‘by 
means of the false pretenses.*” The opinion of 
the court fully reviews the authorities on this 
important question and is valuable as a con- 
cise and accurate brief of the authorities. 
The court said: “The most direct authority 
cited by counsel for appellee is 8 Ency. of Plead- 
ing and Practice, p. 870, which cites Denly v. 
State, a clear misapprehension of the effect of 
that decision; but this authority admits, at page 
872, that the allegation as to the false pretenses 
need not necessarily be averred in those express 
words, and after discussion states the true rule to 
be as follows: ‘Although in certain states the 
indictment usually contains a direct allegation 
that the person alleged to be defrauded believed 
the pretenses to be true, and was induced there- 
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by to part with bis property, yet it may be stated 
as the general rule that it is not essential ex- 
pressly to. allege reliance upon the false pre- 
tenses by the person defrauded, but that such re- 
liance is of necessity implied from the aver- 
ment that he was induced by the false pre- 
tenses to part with the possession of Lis prop- 
erty or todo the act complained of.’ This is a 
correct statement of the law, and the over- 
whelming weigbt of authority manifestly is, and 
we thina the better reasoning is, that the aver- 
ment that the property was obtained by means of 
the false pretense is the equivalent of and itself 
means necessarily that the defrauded person re- 
lied on the false pretenses and was induced by 
them to part with his property. Mr. Bishop’s 
statement — volume 2, Crim. Proe. § 176—is 
simply meant to announce that some few courts 
have held the contrary, not that it is the better 
doctrine at all. Forin his book (Directions and 
Forins) he sets out the proper form of the indict- 
ment in section 420, in which the allegation is 
simply that the defendant ‘did then and there 
obtain the property by means of false pretenses.’ 
And so in section 421 the same form of allega- 
tion is used. Wharton, in his Criminal Law 
(volume 2, p. 27), says tbat the property must 
be directly averred to have been obtained by 
means of the false pretenses, but the process of 
reasoning by which the conclusion is reached is 
usually matter of argument, not of pleading; 
citing Clark v. People, 2 Lans. (N. Y.) 329; 
Commonwealth v. Hulbert, 12 Metc. (Mass.) 446. 
Russell says (2 Russell on Crimes, 529): ‘The 
indictment alleged in substance that the defend- 
ant obtained certain things by means of said 
false pretenses, and the court held this to be 
sufficient.’ See, also, 2 Bish. Crim. Proc. § 175; 
1 McClain Crim. Law, 706. Indeed, the text- 
books lay down the rule that the averment that 
the property was obtained by means of the false 
pretenses is suflicient. Turning, now, to some 
well considered cases, we find that in State v. 
Penley, 27 Conn.;591, the court says: ‘It is not, 
indeed, charged in express terms that Percy gave 


“eredit to the false pretenses of the accused in re- 


gard to his property and pecuniary ability; but 
that he did so is a necessary implication from 
the allegation that the oxen were obtained by 
means of that assertion. We think the informa- 
tion, therefore, although exceedingly concise, 
not to say meager, in its details and allegations— 
too meager to deserve commendation—sufiicient 
to warrant and sustain the conviction.’ ‘This 
case is cited, approved, and followed in People 
v. Jacobs, 35 Mich. 36. In State v. Butler, 47 
Minn. 485, 50 N. W. Rep. 532, it was expressly 
held that, where there has been obtained by 
false representations a party’s signature to a 
deed, the averment ‘that by means of the false 
representations the defendant did obtain the 
signature of H. to a deed executed by him 
is a sufficient averment that H. was induced 
by the representations to affix his signature.’ 





In Norris v. State, 25 Ohio St. 217, 18 Am. 
Rep. 291, is an excellent discussion review- 
ing all cases supposed to hold the con- 
trary, amongst others State v. Philbrick, 31 Me. 
401, cited by Mr. Bishop in his Criminal Proced - 
ure (volume 2, § 176), and concluding that thfe 
better view is that it is sufficient to aver that the 
defendant obtained the property by means of the 
false pretenses. In the case of State v. Hurst, 11 
W. Va. 60, the court say on this precise point: 
‘After setting out the false pretenses of the ac- 
cused, each of these four counts of the indictment 
alleges, ‘‘By means of which said false pretenses 
the said Gilbert L. Hurst did then and there fe- 
loniously obtain from said Benjamin R. Coffman 
this money,” describing it. ‘This is almost iden- 
tically the language of the statute, ‘by false pre- 
tenses obtain money,”” and it means that Benja- 
min R. Coffman was induced by said false pre- 
tenses to part with said money.’ There is not, 
however, as the counsel for the defendant insists, 
any necessity, or even propriety, in using this 
phrase in the indictment. On the contrary, the 
phrase which has been used to convey the same 
idea is more appropriate, being not only the 
form in which it is put in the statute which cre- 
ates the offense, but also the form universally 
used, and the one prescribed in all the text- 
books. See Archbold’s Crim. Pl. (Ed. 1848) ; 
Chitty’s Crim. Law (Ed. 1847), p. 1005; Bishop’s 
Crim. Proe. vol. 2, § 162. 

The counsel for the defendant, however, re- 
ferred to several cases as sustaining his position 
that this essential element of this statutory of- 
fense should be alleged in a manner more direct 
than it is alleged in this indictment, or in any of 
the forms of indictment given by our best writers 
on criminal Jaw.*’ The court in criticising the de- 
fendant’s deductions from these authorities says 
of these cases: ‘In all of them, itis true, there 
was an allegation that by means of said false pre- 
tenses the accused obtuined money or property, 
and the indictment was pronounced bad, but not 
because of this allegation; for, as I understand 
these cases, in each of them the indictment would 
have been held bad had they contained the most 
explicit and direct averment that the prosecutor 
had been induced to part with his money by re- 
lying on the false pretenses of the accused. The 
difficulty in each of these cases was not in the 
form in which this necessary allegation was 
made; but it lay in this: that the allegations in 
the indictment did not show that the false pre- 
tenses had any connection with the prosecutor’s 
parting with his money, and, if the false pre- 
tenses alleged are of such a character that they 
could not have induced the prosecutor to part 
with his money, then the allegation that he was 
so induced would not make such an indictment 
good. This is all that can, I think, be fairly de- 
duced from any of the cases cited by the defend- 
ant’s counsel. They certainly io not give any 
countenance to the position that in all cages, or 
even ordinarily, it is necessary, in respect to the 
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matter under consideration, to do more in an in- 
dictment for obtaining money by false pretenses 
than to allege that by means of the false pre- 
tenses the money was obtained. I do not think 
that it can be fairly deduced from any of these 
decisions that any of the courts who rendered 
them would have held that more than this was 
necessary in any case, though the court in some 
of them uses loose language that might counte- 
nance the idea that more than this might be re- 
quired to be alleged in some peculiar case. The 
cases to which I refer are Rex v. Reed, 7 Car. & 
P. 849 (32 Eng. Common Law, 904); State v. 
Orvis, 13 Ind. 569; Meshmeier vy. State, 11 Ind. 
482; State v. Green, 7 Wis. 676. We think this 
last case puts the mattter in a correct and clear 
light. ‘There can be no rational contention that 
a defendant is not, by this form of averment, 
duly and fully informed of the precise crime with 
which he is charged. As said by the West Vir- 
ginia Supreme Court, it is the most appropriate 
form to use, and the holding that it is sufficient 
to aver in an indictment of this sort that the de- 
fendant obtained the property by means of the 
false pretenses is, in our judgmnnt most conson- 
ant, not only with the overwhelming weight of 
authority, as contained in both text-books and 
decisions, but with sound principle and common 
sense.”’ 


REGULATION OF RAILROAD 
RATES AND CHARGES. 


STATE 


The regulation of railroad rates and charges 
is a matter which is unquestionably within 
the power of the state, and, as far as inter- 
state commerce is concerned, within that of 
the federal government. Providing highways 
which shall connect and furnish means of 
communication between the different portions 
of the respective states and of the country 
generally, has with few exceptions; been 
everywhere and always recognized not’merely 
as a governmental right, but as a govern- 
mental duty. The railroads of the country 
are to all intents and in all purposes high- 
ways.' Not only is this the case but they 
have so far outstripped all other means of 
communication that the social, industrial and 
even the political life of the country has been 
adapted to their quickened ways and has be- 
come dependent on them. They in short are 
so essential to modern commerce, are so es- 
sentially the main arteries of the business and 
intellectual life and of the civic growth and 


1 See opinion of (Strong, J.,in Oleott v. Fond du 
Lac, 16 Wall. 678, 698, also note 7 pest. 





prosperity of the communities through which 
they pass, or with which they connect, no 
matter how indirectly, are of necessity com- 
paratively so few in number, so comprehens- 
ive in their influence and power, and so mon- 
opolistic in their nature, that they are pecu- 
liarly ‘‘businesses affected with a public in- 
terest’’ and liable to the restrictions and con- 
trol to which businesses of such a nature 
have always been subjected.” Some authori- 
ties, itis true, base the right to this control 
on the theory of reciprocal obligation and im- 
plied contract, that is to say, on the theory 
that since railroad companies have been given 
extraordinary rights and privileges in the 
power of eminent domain, they in turn owe a 
duty to the state which can be enforced 
against them.* ‘They argue that all grants 
of special privileges must be deemed to have 
been given with some regard to the welfare 
of the state, and that therefore all corpor- 
ations on whom the privilege of the use of the 
power of eminent domain has been conferred, 
can be required, as an implied condition of the 
grant itself, to so use their rights and privileges 
and their corporate franchises generally that 
the public advantage may be apparent and a 
reality. But it does not seem at all neces- 
sary to rest the right of the state to regulate 
the charges of public service corporations 
upon this theory, as the, with few excep- 


2 Opinion of Dillon, J., in Chicago, B. & Q. R. R. 
Co. v. lowa, 9 West. Jur. 347. “The king has a right 
of franchise or privilege, that no man may setupa 
common ferry for all passengers, without a prescrip- 
tion time out of mind, or a charter from the king. He 
may make a ferry for his own use or the use of his 
family, but not for the common use of all the king’s 
subjects passing that way, because it doth in conse 
quence tend to a common charge, and is become a 
thing of public interest and use, and every man for 
his passage pays atoll, which is a common charge, 
and every ferry ought to be under a public regula- 
tion, viz., that it give attendance at due times, keep a 
boat in due order, and take but a reasonable toll; for 
if he fail in these he is finable.”” Lord Hale in De 
Jure Maris, 1 Harg. Law Tracts, 6: “There is no 
doubt that the general principle is favored, both in 
law and justice, that every man may fix whatever 
price he pleases upon his own property, or the use of 
it; but if fora p rticular purpose the public have a 
right to resort to his premises and make use of them, 
and he have a monopoly in them for that purpose, if 
he will take the benefit of that monopoly, he must, as 
an equivalent, perform the duty attached to it on 
reasonable terms.”’ Lord Ellenborough in Aldnutt 
v. Inglis, 12 East. 527. See also, Munn v. Illinois, 94 
U.S. 118; Budd v. People, 143 U. S. 517; People v. 
Budd, 117 N. Y. 1. 

8 See dissenting cpinion of Field, J.,; in Munn vy. 
Illinois, 94 U. S.113. 
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tions, * unquestioned right of the state to 
control businesses which are affected with a 
public interest, furnishes the true and more 
satisfactory ground for legislative interfer- 
ence. Long before the power of eminent 
domain was ever conceded to the common 
carrier, or before any other privileges what- 
ever had been conferred upon him the right 
to regulate his charges and the conduct and 
management of his business had been recog- 
nized and enforced. From an early time he 
was required by statute, and in the absence 
of statute, by the courts as a common law 
duty, to charge only reasonable rates, to take 
and carry the goods of all that should apply 
and to assume toward the same the extraordi- 
nary liability of an insurer.’ His extraordi- 
nary rights only came to him as a result of a 
later thought, in a measure as a compensation 
for the obligations and _ restrictions imposed 
upon him. The power of eminent domain, 
indeed, has only been given to railroads and 
its granting only justified on the theory that 
the businesses thus privileged are public in 
their nature and essence, and that the grant- 
ing of the power will tend to subserve not only 
the interests of the rail:oad corporations but 
to an equal extent that of the public beyond. * 
If it were not for this basic consideration of 
public use and of public necessity, the stat- 
utes conferring the power would be held un- 
constitutional, since the fifth and fourteenth 

4 See dissenting opinion of Field, J., in Munn y. Tl- 
linois, 94 U. 8. 118. 

5 “And whereas divers wagoners and other carriers, 
by combination amongst themselves, have raised the 
price of carriage of goods in many places to excessive 
rates, tothe injury of the trade, be it enacted,” ete. 
3 William and Mary, ch. 12, sec, 24; 3 Stat. at Large 
(Great Britain), 481. 

6 Lawson on Bailments, sec. 215. 

7**Very early the question arose whether a state’s 
right of eminent domain could be exercised by a pri- 
vate corporation created for the purpose of construct- 
ing a railroad. Clearly it could not, unless taking 
land for such a purpose by such an agency is taking 
land for public use. The right of eminent domain 
nowhere justifies taking property for, a private use. 
Yet it is a doctrine universally accepted that a state 
legislature may authorize a private corporation to 
take land for the construction of such a road, making 
compensation to the owner. What else does this doc- 
trine mean if not that building a railroad, though it 
be built by a private corporation, is an act done fora 
public use? And the reason why the use has always 
been held a public one is that such a road is a high- 
way, Whether made by the government itself or by 
the agency of corporate bodies, or even by individuals 
when they obtain their power to construct it from 


legislative grant.”? Strong, J.,in Olcott v. Fond du 
Lac, 16 Wall. 678, 698. 





amendments to the federal constitution pre- 
vent the forcing on the individual any private 
contract however advantageous it may appear 
for him, and the fifth amendment and its 
counterparts to be found in the constitutions 
of the several states. allow the taking of pri- 
vate property with compensation even, only 
where the use is public in its nature. 

We must not infer from the above con- 
siderations, however, that the right of the 
state to exercise control over railroad cor- 
porations is by any means unlimited. The 
regulation exercised by the legislative body 
must be reasonable and not arbitrary or fanci- 
ful in its nature and it must be in response to 
areal demand and a real necessity. With 
the internal affairs of a railroad corporation, 
as‘a corporation, the legislative body can 
have but little concern. What dividends 
shall be declared, what wages shall be paid, 
how the details of the business shall be con- 
dueted, who shall be employed and who shall 
not, are not fit subjects for legislative inter- 
ference, ’ except in so far as the public health 
or safety is involved, !" or perhaps when the 
struggle between employer and employee as- 
sumes such proportions as to endanger the 
public peace and the public welfare.!! In 
regard to its internal affairs a railroad com- 
pany is not different from any other business 
concern. ‘The public as a whole is not, as a 
rule, deeply interested in or affected by 
them. Under the decisions of ‘the courts, a 
railway company, whether foreign or domes- 
tic, is a person in the constitutional sense of 
the word, and cannot be deprived of property 
without due process of law.'? And it can be 
laid down as a general and basic proposition, 
that it is only when the public as a whole is 
affected that personal liberty and the free 
enjoyment of property rights can be inter- 
fered with or impaired.'* Even where the 
charters themselves, or the constitutional 
provisions or statutes under which they have 

8 Railroad Commission Cases, 116 U. 8S. 307, 6 Sup. 
Ct. Rep. 334, 348, 349, 388, 391, 1191. 

9 Dillon, J., in Chicago, B. & Q. Ry. Co. v. Atty. 
Gen’l, 9 West. Jur. 347. 

10 Nashville Ry. Co. v. State, 83 Ala. 
ville Ry. Co. v. Alabama, 128 U.S. 96. 

Ul Peel Splint Coal Co. v. State, 36 W. Va. 802; Har- 
rison v. Knoxville Iron Co. (Tenn.), 53S. W. Rep. 955. 

12 Covington & L. Turnpike Ry. Co. v. Sanford, 17 
Sup. Ct. Rep. 198, 203; Shields v. Ohio, 95 U. S. 319; 
Santa Clara Co. v. Southern Pac. Ry. Co., 118 U.S. 


394, 6 Sup. Ct. Rep. 1132. 
13 In re Morgan (Colo.), 58 Pac. Rep. 1071. 
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been granted, expressly reserve to the state 
the right to alter or amend, or even to repeal 
the charters in question, the right cannot be 
arbitrarily exercised. The power of alter- 
ation and amendment is not without its limi- 
tations. ‘The alterations must be reasonable ; 
they nust be made in good faith and be con- 
sistent with the scope and objects of the act 
of incorporation.'4 Sheer oppression and 
wrong cannot be inflicted under the guise of 
alteration or amendment.!° The vested 
rights of property must in all cases be recog- 
nized,'® and, although where such constitu- 
tional provisions or acts of incorporation ex- 
ist, the courts will be inclined to scrutinize 
police regulations less closely than in other 
eases and to trust more to the legislative 
discretion,'? in no case will they sanction a 
change in the fundamental character of the 
corporation, }* nor a deprivation of its prop- 
erty without due process of law.!* Nor 
will they permit the legislatures to destroy 
executory contracts,?" nor to violate valid 
contractual rights.?! Since, railroad com- 
panies as coinmon carriers may, under the 
common law, only charge reasonable rates 
for their services, *” if the charters of such 
corporations or the statutes under which they 
are created are silent on the subject of rates, 
the legislature may afterwards reasonably 
regulate the same, ?° and, unless manifestly 
unfair, the courts will look upon the rates so 
fixed as the legislative and in most instances 
final conclusion as to what would be the rea- 


14 Inland Fisheries v. Holyoke Water Power Co., 
104 Mass. 446; affirmed 15 Wall. (U.S.) 500; Hyatty. 
McMahon, 25 Barb. (N. Y.) 457; Miller v. Railroad 
Co., 21 Barb. 513. 

15 Opinion in Hyatt v. McMahon, 25 Barb. (N. Y.) 
457; Opinion in Shields v. Ohio, 95 U. S. 319. 

16 Shields v. Ohio, 95 U.S. 319; Commonwealth v. 
Essex Co., opinion of Shaw, C. J., 13 Gray, 239; 
Bruffett v. Railway Co., 25 111. 353. 

17 Dittberner v. R. Co., 47 Wis. 128; Peel Splint Coal 
Co. v. State, 36 W. Va. 802. 

18 Buffalo, etc., R. Co. v. Dudley, 14 N. Y. 336; 
Schenectady, etc., Plankroad Co. vy. Thatcher, 11 N. 
Y. 102. 

19 Detroit v. Detroit, etc., Plank Road Co., 43 Mich. 
140; Macon, etc., R. Co. v. Gibson, 85 Ga. 1; Miller v. 
New York, ete., R. Co., 21 Barb. 513. 

2 Curran vy. Arkansas, 56 U. S. (15 How.) 304, 
12 Ark. 521. 

21 Dartmouth College v. Woodward, 4 Wheat. 518; 
Curran v. Arkansas, 56 U. §. (15 How.) 304. 

22 Lowry v. Chicago, etc., R. Co., 46 Fed. Rep. 83. 

23 Chicago, etec., R. Co. vy. Iowa, 94 U. 8. 155; Stone 
v. Trust Co., 116 U. S. 307, 325, 6 Sup. Ct. Rep. 334, 
33S. See Chicago, M. & St. P. Ry. Co. v. Minnesota, 
10 Sup. Ct. Rep. 462, 466. 





sonable rates required by the common law. *4 
The only limitations placed upon the legisla- 
tures, indeed, in these matters, seem to be 
that the companies in question shall not be 
deprived of the right to legally contest be- 
fore a judicial tribunal the question of the 
reasonableness of the rates prescribed, ?° and 
that the schedules prescribed shall not be so 
low as to take away all possibility of making 
a fair profit and thus be made to work a con- 
fiscation of property, or, in the language of the 
constitution, a deprivation of property with- 
out due process of law. 2? When, however, 
the question arises as to whether the legisla- 
ture has exceeded its constitutional power in 
prescribing the rates to be charged by a cor- 
poration, the stockholders and bondholders 
are not the only persons whose rights or in- 
terests are to be considered. The rights of 
the public are not to be ignored. If the es- 
tablishment of new lines of transportation 
should cause a diminution in the number of 
those who use a certain railroad and conse- 
quently a diminution in the rates collected, 
that is not in itself a sufficient reason why 
the corporation operating the road should be 
allowed to maintain rates that would be un- 
just to those who must or do use the prop- 
erty. The public cannot properly be sub- 
jected to unreasonable rates in order simply 
that stockholders may earn dividends. Ifa 
corporation cannot maintain such a highway, 
which it never could have owned or con- 
trolled except by the sanction and aid of 
legislative authority, it is a misfortune for it 
and for its shareholders which the constitu- 
tion does not require to be remedied by im- 
posing unjust burdens upon the public. 
When a court is required to determine 
whether the rates prescribed by the legisla- 
ture are, as an entirety (and they must be 
considered as an entirety) ?* so unjust as to 


24 Chicago, ete., R. Co. v. Lowa, 94 U. S. 155. 

25 Chicago, M. &. St. Paul Ry. Co. v. Minnesota, 10 
Sup. Ct. Rep. 462. “It is often said that the legisla- 
ture is presumed to act with full knowledge of the 
facts upon which its legislation is based. This is un- 
doubtedly true, but when it is assumed from that 
that its judgment upon those facts is not subject to 
investigation the inference is carried too far. Doubt- 
less upon the mere question of policy its conclu- 
sions are beyond judicial consideration.”” Reagan vy. 
Farmers’ L, & T. Co., 154 U. 8S. 362, 397. 

26 Stone vy. Trust Co., 116 U. S. 307, 331, 6 Sup. Ct. 
Rep. 345; Covington & L. Turnpike Co. vy. Sandford, 
164 U. S. 579, 17 Sup. Ct. Rep. 198. 

27 State v. Minneapolis & St. Louis R. Co.,83 N. W. 
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destroy the value of railroad property for all 
purposes for which it was acquired, its duty 
is to take into consideration the interests 
both of the public and of the owners of the 
property and of the bondholders interested 
therein. ‘The inquiry involves the reasonable 
cost of operating and of maintaining the road 
in good condition and the amount that has 
been really and necessarily expended in the 
enterprise.** It is true that the Supreme 
Court of the United States has intimated, if 
not held, that the facts disclosed by this in- 
quiry are not conclusive, and that the rates 
may be made to depend upon the length of 
the road and upon its gross earnings ir- 
respective of the cost of construction and 
maintenance, 2" but in the cases in which the 
question is passed upon no really satisfactory 
proof of the cost of the roads was forthcom- 
ing, and it is evident that if the gross earn- 
ings or mileage method of fixing rates is 
adopted it must be applied generally to all 
railroads within the state coming within the 
particular class, and be based on a rate on 
gross earnings or mileage which will return a 
reasonable profit if not upon the cost of the 
construction and operation of each particular 
road, at any rate upon the cost of construc- 
tion and operation of the average road be- 
longing to the class designated provided the 
same was economically and efficiently con- 
structed and operated. In arriving at what 
would be a reasonable cost of construction 
the criterion is usually the reasonable cost of 
reproducing the road at the time of fixing the 
rate.°° It has also been said that rates may 
not be reduced below the amount necessary 
to pay the interest on the valid bonded debts 
of the corporations *! and this is undoubted- 
ly the law where the bonded debts are really 
valid in equity as well as in law and have 
been incurred with a reasonable regard for 
the interests of the public. The proposition 
is well established, indeed, that when the 


Rep. 60; Minneapolis & St. Louis R. Co. v. State, 22 
Sup. Ct. Rep. 900, 186 U.S. 257; Interstate Commerce 
Commission v. Louisville & N. R. Co., 118 Fed. Rep. 
613. 

28 Covington, etc., R. Co. v. Sandford, 164 U. S. 579, 
17 Sup. Ct. Rep. 198, 205; Smith v. Ames, 169 U.S. 
468, 18 Sup. Ct. Rep. 418. 

22 Dow v. Beidelman, 125 U. S. 680; Dow v. Beidel- 
man, 49 Ark. 329. 

30 Steenerson vy. Great Northern Railway, 69 Minn. 
353. 

*1 Chicago, ete., R. Co. vy. Smith, 110 Fed. Rep. 473. 





legislature attempts to fix and to regulate 
railroad rates and charges it cannot ignore or 
repudiate the vested rights of property and 
invalidate contractual rights and obliga- 
tions, ®? and that the bondholders of a rail- 
road may protest in court against the im- 
position of an unreasonable schedule of rates 
as well as the railroad company itself.** It 
is quite clear, however, that in such cases the 
bond issue must have been in proportion to 
the real value of the property, and that in no 
case could the right to charge exorbitant 
rates be insisted upon in order that interest 
might be paid on a bond issue entirely dis- 
proportionate to the value of the road. *4 

_ Where a state legislature undertakes to 
regulate the rates to be charged by railways 
within its borders, such rates must be estab- 
lished with reference solely to the amount of 
business done by the carrier wholly within 
such state, and to the cost of doing such local 
business, and to the fair value of the property 
used in conducting it, without taking into 
consideration the amount and cost of its in- 
terstate business and the value of the property 
employed in it. Domestic business cannot 
be made to bear losses on interstate com- 
merce, nor can the latter be made to bear the 
burden of unprofitable ventures which are 
local and domestic in their nature.**5 Rates, 
however, are not necessarily unreasonable, 
nor is their enforcement a taking of property 
without due process of law, merely because, 
if such rates were applied to all freight, the 
road would be operated ataloss. The tariff, 
therefore, for coal in carload lots and for 
similar products of general consumption may, 
when such products make up but a compara- 
tively small proportion of the general freight 
carried, be fixed at a comparatively low rate 
and one which, if generally applied to all 
products, would leave no profit to the com- 
pany.*®® So too it has beenj{held that the 
mere fact that a railway line operated as part 
of a large system does not by itself pay ex- 


32 Shields v. Ohio, 95 U. S. 319; Commonwealth v. 
Essex Co., 13 Gray, 239; Bruffett v. Railway Co., 25 
Til. 853; Curran v. Arkansas, 56 U. S. (15 How.) 304, 
12 Ark. 521. 

83 Old Colony T. Co. v. Atlanta, 83 Fed. Rep. 39. 

34 Dow v. Beidelman, 125 U. S. 680. 

35 Smyth v. Ames, 169 U. S. 468, 18 Sup. Ct. Rep. 
418; Chicago Ry. Co. v. Tompkins, 90jFed. Rep. 363. 

36 State v. Minneapolis & St. Louis R. Co., 83 N. W. 
Rep. 60; Minneapolis & St. L. R. Co. v. State of Min- 
nesota, 22 Sup. Ct. Rep. 900, 186 U. S. 257. 
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penses, does not justify the charging of un- 
reasonable rates in a shipment over such sys- 
tem.*? Gratuitous carriage, however, or 
carriage at palpably unreasonable rates, can 
in no case be insisted upon, and this is true 
even though seemingly public interests are 
sought to be subserved. Statutory provis- 
ions, therefore, are invalid which seek to 
compel railroads and street railways to carry 
public officials free of charge or otherwise 
seek to obtain gratuities from such com- 
panies. Such duties might be imposed as a 
condition precedent to the granting of the 
charters, but the charters when once granted 
become contracts which a legislature has 
no right or power to unreasonably modi- 
fy or invalidate.*® The same right in 
the legislature to prescribe and regulate 
the rates to be charged seems to exist even in 
those cases where the statute or charter gives 
to the corporation the general right to ‘‘deter- 
mine upon and fix its rates and charges,’’ the 
courts deeming that there is in such cases an 
implied reservation that such determination 
shall be subject to the common law require- 
ment of reasonableness.” Where, however, 
the statute or charter expressly provides what 
the rate of charges shall be, the courts have 
generally held that a binding and inclusive 
contract has been entered into which the same 
or a subsequent legislature has no right to 
afterwards alter or repair,‘® unless, indeed, 
there has been reserved in the charter or 
statute or constitutional provision under 
which the charter is granted, the right in the 


state to alter or amend.*! This, undoubted- 


3% Interstate Commerce Commission vy. Louisville & 
N. R. Co., 118 Fed. Rep. 613. 

*8 Wilson v. United Traction Co., 76 N.Y. Supp. 203. 

Illinois R. R. Co. v. People, 95 Ill, 318; State v. 
Southern Pace. R. Co., 28 Oreg. 424; Commonwealth 
vy. Covington & C. Bridge Co. (Ky.), 21 8. W. Rep. 
1042; Commonwealth y. Covington & C. El. Ry. Bridge 
& Transfer Co. (Ky.), 218. W. Rep. 1042; Covington 
& C. Bridge Co. v. Commonwealth (Ky.),22 5. W. Rep. 
851. The rate fixed by the legislature in such cases 
is deemed to be prima facie a reasonable rate, but this 
presumption can, of course, be overcome by proof in 
the proper action. Chicago, ete., R. Co. v. Lowa, 4 
U.S. 105. 

40 City of Dan ille v. Danville Water Co., 178 TI. 
209; Pingree v. Michigan Central R. R. Co. (Mich.), 
76 N. W. Rep. 635, 637, 53 L.R. A. 274; Santa Anna 
Water Co. v. Town of San Buenaventura, 56 Fed. Rep. 
339; Stone v. Railroad Co., 62 Miss. 607; New Orleans 
Gas Light Co. vy. Louisiana Light, ete., Co., 115 U. 3s. 
650, 6 Sup. Ct. Rep. 652; Hamilton vy. Keith, 5 Bush 
(Ky.), 458. 

41 Beardsley v. New York, L. E. & W. Ry. Co., 16 
App. Div. 251, 44 N. Y. Supp. 175. 





ly, is the only logical conelusion on the sub- 
ject if the theery of a contract is relied upon 
and the hypothesis is adopted that the right 
of the future regulation of the charges of cor- 
poratious only exists as an implied condition 
attendant to and forming the consideration 
for the grant of some special privilege, for it 
is quite clear that since the legislature has 
spoken definitely on the subjeet of the rates 
to be charged, the contract in this respect is 
entirely expressed and there can be nothing 
left to implication. A different rule wight 
perhaps be logically held to apply in the case 
of businesses affected with a publie interest 
or publie in their nature, but even where this 
theory has been advanced and the contention 
made that the right to regulate sueb is in- 
herent and continuing and that in such cases 
no legislature has the right or power to bind 
the hands of its successors to the detriment of 
the public, the courts have steadily denied 
the right of regulation. ? 

The legislatures of the several states may 
forbid the making of discriminations or 
preferences in rates which tend to create 
monopolies or which are ‘‘to the obvious 
detriment of the shipper or the public.’’ The 
making of such discrinunations was unlawful 
at the common law.4* It is also a violation 
of the obvious condition attached to and im- 
plied from the grant and acceptance of every 
charter, that the franchise shall be used for 
the benefit and not to. the detriment of the 
publie, and that in the use of the same the 
pubiie policy of the state shall be 
served. The common law, however, did 
not require the common carrier to treat every 
man with absolute equality, provided no one 
was charged more than a reasonable rate and 
no ‘‘obvious detriment to the shipper or to 
the public was apparent.’’? +4 Though, there- 


sub- 


42 New Orleans Gas Light Co. v. Louisiana Light 
Co., 115 U.S. 650, 6Sup.Ct. Rep. 252; Pingree v. Mich- 
igan Cent. R. Co., 16 N. W. Rep. 625. 

*} Lawson on Bailments, Sec. 92: Hays v. R. Co., 
12 Fed. Rep. 309; St. Louis, ete., R. Co. v. Hill, 4 Til. 
App. 579; Chicago, ete., R.Co. v. People, 67 Ill. 11; 
Burlington, ete., R. Co. v. Fuel Co., 31 Fed. Reo. 652; 
Samuels v. R. Co., dL Fed. Rep. 57; Hersh vy. R. Co., 
74 Pa. St. IS: ILouston, ete., R. Co. vy. Rust, 58 Tex. 
98; Concord, ete., R. Co. vy. Forsaith, 59 N. H, 122. 

44 St. Louis, ete., R. Co. v. Hill, 4 Ill. App. 579; 
Chicago, ete., R. Co. v. People, 67 Ill. 11; Concord, 
ete., R. Co. v. Forsaith, 59 N. H, 122; Shipper v. R. 
Co., 47 Pa. St. 388; Ragan v. Aiken, 9 Lea, 609; Hays 
v. R. Co., 12 Fed. Rep. 309; Menacho v. Ward, 27 Fed. 
Rep. 529; Samuels v. R. Co., 31 Fed. Rep. 57; Louis- 
ville E. & St. L. Con. R.Co. vy. Wilson (Ind.), 18 L, 
R, A, 105. 
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fore, there can, generally speaking, be no 
doubt of the validity of the statutory pro- 
visions, now so common, which absolutely 
forbid unjust discriminations and the charg- 
ing to different persons different rates ‘‘for a 
like service from the same place upon like 
conditions and under similar  circum- 
stances,’’4® if such are intended or construed 
to inelude the giving of all free passes and all 
cratuitous shipments of goods, they must 
seek their justification in some other source 
than that of an implied limitation or condition 
attached to the granting of the corporate 
charter, that in the use of the same the com- 
mon law shall be subserved. This justifica- 
tion may perhaps be found in the public 
policy which modern economic conditions and 
the modern problem of transportation create. 
it is, indeed, extremely difficult to prevent 
the giving of rates which actually discrimi- 
nate to the disadvantage of the public or to 
that of certain classes of shippers, if, in every 
case, the law requires actual detriment to be 
positively shown before relief can be afforded. 
So too it may be argued that the rate which 
the public is entitled to insist upon is a 
reasonable rate determined by the cost of the 
operation of the road, the money actually ex- 
pended in its construction, and what the 
goods transported can legitimately bear, 4° 
and that if large numbers are charged little 
or nothing the deficit must fall on the 
shoulders of other shippers in the form of an 
increased tariff. ‘To prevent such gratuities, 
however, the statutes should be positive in 
their terms. It would hardly seem that in 
the absence of such a specifie declaration a 


 Gartin v. R, Co., 1 B.S. 112; Baxendale vy. R. Co., 
4 ©. B. (U. 8.) 76: Cowden v. Pacific Coast S. S. Co. 
(Cal.), 29 Pac. Rep. 873; Johnson vy. R. Co., 16 Fla. 
623; Fitchburg R. Co. v. Sage, 12 Gray, 393; Ragan v. 
Aiken, 9 Lea, 609; Hx parte Benson, 18 8S. Car. 38; 
Menacho v. Ward, 27 Fed. Rep. 529. The common 
law ‘demanded little more than that they should 
carry for all persons who applied, in the order in 
which the goods were delivered at the particular sta- 
tion, and that their charges for transportation should 
be reasonable. It was even doubted whether they 
were bound to make the same charge to all persons 
for the same service.”’ See opinion in Interstate Com- 
merce Commissioners v. B. & O. R. R., 145 U. S. 268, 275. 
It is probable that this is the common law in America 
independently of statute. Menacho v. Ward, 27 Fed. 
Rep. 529; Johnson v. R. Co., 16 Fla. 623; Spofford v. 
Boston, ete., R. Co., 128 Mass. 326; MeDuffee y. Port- 
land, ete., R. Co., 52 N. H. 430; St. Louis, ete., R. Co. 
v. Hill, 14 Ill. App. 579; Sinking Fund Cases, 99 U.S. 
719: Michigan Central R. Co. vy. Burrows, 33 Mich. 6. 

4 See notes 27-30 ante. 





person well off and able to pay, who is 
charged a reasonable rate, would be allowed 
to complain because one who is destitute is 
earried for nothing or the courtesy of free 
transportation is tendered as a gift but with- 
out any intention of unduly aiding the person 
favored in his war of competition with the 
objector. Such a person can hardly be said 
to be carried ‘‘upon like conditions and under 
similar circumstances,’’ nor is there evident 
any ‘‘unjust discrimination.’’ Shippers are 
not deemed to be operating ‘‘upon like con- 
ditions and under similar circumstances’’ 
merely because they contract for the carriage 
of the same article.** A reduced rate on 
coal, for instance, to manufacturers as com- 
pared with the ordinary consumer, and 
granted for the purpose merely of encourag- 
ing manufacturing and of building up the 
freight tonnage of the transportation com- 
pany, could hardly be complained against by 
the non-manufacturing public.45 To the 
writer, however, it would seem that the right 
of the public by express statute to require 
uniform rates on specified articles carried 
under like conditions for equal distances, no 
matter for whom and for what purpose should 
be unquestioned. There is a wide difference 
between a privileged transportation company 
such as a railroad and the old common car- 
rier of the common law to whom no privilege 
was given, except perhaps that of alien. In 
the latter case it would seem but fair that 
the carrier should be left a large freedom in 
the conduct of his business, and that, if a 
shipper is charged a reasonable rate, that 
should be all he should be entitled to demand, 
and that he should not be allowed to vom- 
plain because lesser rates are charged to 
others not in competition with him.*® In 
the case of the chartered company, however, 
and especially the company to whom the ex- 
traordinury right and power of eminent 
domain has been granted, it would seem to be 
a fair and wise rule of public policy that the 
reasonable rates that the public are entitled 
to insist upon should be based on as nearly 
uniform charges as possible on all goods and 
to all shippers, and that one class of shippers 
should not be compelled to make up deficits 

47 Hoover v. Pa. R. Co. (Pa.), 27 Atl. Rep. 282. 

48 Hoover v. Pa. R. Co. (Pa.), 27 Atl. Rep. 282. 

49 As to what is class legislation in such cases, see 


article on ‘‘The True Criteria of Class Legislation,” 
60 Cent. L. J. 425. 
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created by gratuities to others. In so far as 
statutes. are concerned which prohibit the 
giving of railway passes to legislators, judges 
and other public servants there can be no 
conflict of opinion. The indirect bribery 
thereby affected is «a matter of universal 
knowledge and notoriety and the wisdom of 
the publie policy which seeks to prevent the 
same unquestioned. 

The power of regulation whenever exer- 
cised must be exercised uniformly and ina 
general manner, or the statutes which author- 
ize the same will be held repugnant, not only 
to the state constitutions but to that of the 
United States itself, and this even where in- 
terstate commerce is not affected or aimed 
at.°° Legislative enactments, for instance, 
which prescribe certain hours in the day dur- 
ing which trains are to be run at aless charge 
than during the other hours, may possibly be 
sustained by the courts if such rediced 
charges are reasonable, since the statutes es- 
tablish a maximum rate of fares for the whole 
publie during the prescribed hours.?! A 
statute, however, would be invalid which 
should seek to compel the sale of mileage or 
similar tickets at reduced rates.°? The lat- 
ter would be a discrimination in favor of those 
who might desire and might be able to pur- 
chase such tickets at what might be called 
wholesale rates, a discrimination operating 
in favor of the wholesale buyer and leaving 
all others subject to the general rule. It, 
indeed, is not improbable that the courts 
would sustain legislative enactments which 
should forbid the sale of mileage tickets alto- 
gether, on the ground that the privilege con- 
ferred by the same, is a privilege granted to 
ability to pay and not based on necessity or 
on the nature of the service. The European 
criticism, indeed, on American railroad rates 
is that, where reductions are made, they are 
made to the wealthy, while in Europe they are 
made to the poor, and that in America the poor 
are made to pay for privileges granted to the 
rich. It should be borne in mind, however, 
that in the matter of railroad rate regulation, 
as in all other similar matters, classification 

50 Lake Shore, ete., Ry. Co. v. Smith, 173 U. 8. 684, 
overruling Smith v. Lake Shore, ete., Ry. Co., 114 
Mich. 460. 

51 Lake Shore, ete., Ry. Co. v. Smith, 173 U. S. 684. 

52 Lake Shore, etc., Ry. Co. v. Smith,'173 U. S. 684, 
overruling Smith v. Lake Shore, ete., Ry. Co., 114 


Mich, 460; Beardsley v. N. Y. L. E. & W. Ry. Co. (N. 
Y.), 56 N. E. Rep. 488, reversing 44 N. Y. Supp. 175. 





is not necessarily discrimination, and that 
the legislatures may divide the railroads into 
classes according to the business transacted 
by them and establish maximum rates for 
each of such classes. All that is required is 
that the statutes shall operate uniformly on 
each of the classes. °* 

As far as interstate commerce is concerned 
it is, of course, clear that the state cannot 
attempt to regulate the rates charged for in- 
terstate transportation, either of persons or 
property, even by prescribing the rate for 
that part of the journey which is within its 
borders.°* ‘The supreme court of the nation 
has even gone so far as to hold that where a 
road connects two points within the 
state, but in doing so runs across another 
state, a shipment between such points is not 
a proper subject for state control.°*° As far 
as transportation, however, is concerned 
which is purely within the state, even though 
upon interstate lines, reasonable rates may be 
enforced, unjust discrimination may be pre- 
vented and the charging of a greater rate for 
short than for long hauls may be forbidden. ° ® 
State statutes are also valid which impose 
penalties upon common carriers for unrea- 
sonably refusing to deliver, or for unreasona- 
bly delaying the delivery of goods to a con- 
signee within such state, even though the 
goods have been shipped from another state. 
Such statutes have Seen held merely to pro- 
tect vested property rights, and not in any 
way to control or regulate the contract of in- 
terstate commerce.*’ So, too, a statute of the 
State of Iowa has been upheld by the su- 


same 


‘3 The statute divides the railroads of the state 
into classes, according to business and establishes # 
maxim of rates for each ofthe classes. It operates 
uniformly on each class, and this is all the constitution 
requires.”” Opinion of Waite, C. J., in Chicago, Bur- 
lington & Q. R. Co. v. Iowa, 94 U.S. 155; MeLain’s 
Cases on Carriers, p. 89. See also MeAunich y. M, & 
M. Ry. Co., 20 Towa, 343. 

+4 Tilinois Central R. Co. v. Stone, 20 Fed. Rep. 468; 
Carton v. Illinois Central R. Co., 59 lowa, 148; Com- 
monwealth vy. Ry. Co., 143 Mass. 264, 9 N. E. Rep. 547; 
Southern Pac. Ry. Co. v. Haas(Tex.), 178. W. Rep. 
600: Gulf, C. & S. F. Ry. Co. v. Hefley, 158 U.S. 98; 
Wabash R. Co. v, Illinois, 118 Ll]. 557. - 

5} State v.Chicago, St. P., M., ete., Ry. Co., 40 Minn. 
267. 

56 Stone v. Farmers’ Loan & ‘Trust Co., 6 Sup. Ct. 
Rep. 334; Louisville & Nashville Kk. Co. v. Kentucky, 
22 Sup. Ct. Rep. 95. 

57 Gulf, C. & S. F. Ry. Co. v. Nelson, 4 Tex. Civ. 
App. 345, 23 S. W. Rep. 732; Bagg v. Wilmington, C. 
& A. Ry. Co.,'109 N. Car. 279. But see Guif, C. &S, 
F. Ry. Co. v. Hefley, 158 U. S. 98. 
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preme court of the nation which required 
every railway company passing through the 
state to annually establish passenger and 
freight rates, and on the first day of the 
October following to put up at all the stations 
on its route a printed copy of such rates, the 
court holding that since there was no federal 
statute covering the same subject-matter the 
subject was a fit one for local regulation.** 
Where, however, a railway company enters into 
acontract for the carriage of freight by which 
it agrees to receive goods by virtue of foreign 
through bills of lading and to participate in 
through rates and charges, it has been held 
to thereby become part of a continuous line, 
not made by a consolidation with the foreign 
companies, but made by an arrangement for 
the continuous carriage or shipment from one 
state to another, and therefore amenable to 
the federal act in respect to interstate com- 
merce; nor does it escape the operation and 
control of such act, either on account of the 
fact that its line lies entirely within the bor- 
ders of one state, or beeause it has requested 
the foreign companies with whom it is doing 
business not to name or fix any rates for that 
part of the transportation which takes place 
in the state when the goods are shipped to 
local points on its road Having elected to 
enter into the carriage of interstate freight 
and thus having subjected itself to the con- 
trol of the national commerce commission, it 
is not competent for the company to limit that 
control in respect to foreign traffic to certain 
points on its road and to exclude other 
points.°® 

Finally, it may be said that a railroad 
ticket is not a species of property in which 
third persons have any vested interest. Even 
as between the common carrier and its pas- 
sengers, it is merely a token or evidence of a 
right to transportation, a part of the means 
by which the company transacts its business, 
in which the purchaser has merely a special 
interest and to which the carrier has title and 
the ultimate right of possession.*° No per- 


’S Railroad Co, v. Fuller, 17 Wall. 560. See opinion 
Gulf, C.& 8. F. Ry. Co. v. Hefley, 15 Sup. Ct. Rep. 802, 
803. 

58 Cincinnati, N. O. & T. P. Ry. Co. v. Interstate 
Commerce Commission, 16 Sup. Ct. Rep. 700. 

60 Dissenting opinion of Bartlett and Martin, J. J., in 
People v. Warden of City Prison, 26 App. Div. 228, 
50 N. Y. Supp. 56,51 N. E. Rep. 1006; Janner v. State 
(Tex.), 51S. W. Rep. 1126,53 L.R. A. 349; Burdick 





v. People, 149 Ill. 600, 607. 





son, therefore, is deprived of property with- 
out due process of law who is prohibited by 
statute from either selling or buying such ev- 
idences or tokens,®! and a state legislature 
may properly confine the sale of railway 
tickets to the agents of such companies and 
make it a penal offense for any other person 
to sell the same. Such statutes, indeed, 
merely authorize the railway company to con- 
duct its own business and protect it in the 
right. They protect not only the railroads 
but the traveling public at large against 
fraud and annoyance.*? ‘The business of 
ticket scalping or ticket brokerage has become 
so extensive and so peculiar to railways that 
the regulation thereof can bardly with reason 
he deemed class legislation.*? Some doubt, 
it is true, has been expressed as to whether a 
statute would be valid which granted the 
privilege to the company itself and ‘to the 
agents of other transportation companies’’ 
but denied it to the public at large, and the 
Supreme Court of New York has held such 
an enactment void, as class legislation and ag 
tending to create a monopoly.*4 So, too, am 
act has been properly held invalid which con- 
tained a provision to the effect that the same 
should ‘‘not apply to any person holding @ 
ticket upon which it was not plainly printed 
that it was a penal offense for him or her to sell, 
barter or transfer said ticket for a considera- 
tion,’’ since the provision in question left it 
optional with the railway company whether or 
not in the issuance of railway tickets they 
would create a penal offense.**® These cases, 
however, do not negative the general right of 
the legislature, if it sees fit, to confine the 


61 See Tyroler v. Warden and Jannerv. State, 
supra; Burdick vy. People, 149 III. 600, 607. The 
right to be carried on payment of a reasonable fare is 
one thing, the right to a voucher or to traffic in the 
same is another. ee 

62 Janner v. State (Tex.),51S. W. Rep. 1126; Bur- 
dick v. People, 149 Ill. 600, 36 N. E. Rep. 948; State vy 
Corbett (Minn.), 59 N. W. Rep. 317; State v. Bern- 
heim (Mont.), 49 Pac. Rep. 441. See also dissenting. 
opinion, Tyroler v. Warden of City, Prison, 50 N. ¥ 
Supp. 56, 51 N. E. Rep. 1126. 

83 It would seem to be better, however, as is gener- 
ally done, to make such regulations apply to the tick- 
ets of all common carriers and not to those of railway 
or steamboat companies merely. 

64 Tyroler v. Warden of City Prison, 26 App. Div. 
228, 50 N. Y. Supp. 56, 51 N. E. Rep. 1006; People v, 
Warden, etc., 157 N. Y. 116,43 L.R. A. 264. See also 
opinion in Janner v. State (Tex.), 51 S. W. Rep. 1126; 
538 L. R. A. 349. 

65 Janner v. State (Tex.), 51S. W. Rep. 1126,53 L. 
R. A. 349. 
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sale of railway tickets to the companies 
themselves, and ticket brokerage statutes 
have been upheld even when applied to trans- 
portation to points beyond the limits of the 
particular state in which the laws were passed. 
“Many acts of a state,’’ it has been said, 
‘may affect or influence interstate commerce 
without amounting to a regulation of it. 
State legislation which is not an obstacle to 
interstate commerce and imposes no burden 
upon it, and which comes within a proper ex- 
ercise of the police power is not therefore un- 
constitutional as infringing upon the powers 
of congress. Acts ofthe class mentioned are 
such species of legislation. Travel is not 
impeded because tickets are required to be 
purchased of agents of the carrier who are 
provided with certificates of their authority. 
The limitation of the sale of tickets to such 
agents may be a restraint upon the business 
of scalpers and ticket brokers, but cannot be 
regarded as a burden upon interstate com- 
merce.’’*®® ANDREW ALEXANDER BRUCE. 
University of North Dakota. 


6) Burdick v. People, 149 Ill. 600, 608. 





OF FICERS—LIABILITIES ON OFFICIAL BONDS. 





STATE, TO USE OF BOARD OF EDUCATION OF 
SCHOOL DIST. OF CINCINNATI v. GRIF- 
FITH. 





Supreme Court of Ohio, April 3, 1906. 


A publie officer is personally, and may be even 
criminally, liable for malfeasance in office; but the 
sureties on his official bond are answerable only with- 
in the letter of their contract for the unfaithful per- 
formance of his official duties, and not for dereliction 
outside of the limits of his official duties. State v. 
Carter, 66 N. E. Rep. 587, 67 Ohio St. 422, distin- 
vuished. 


The clerk of a board of education is not authorized, 
nor is it made his duty by statute, to receive and be- 
come the custodian of tuition funds belonging to such 
board, and such board is not empowered by section 
"3985, Rev. St. 1906, to make a rule conferring such 
authority or imposing such duty on the clerk of the 
board; and where, pursuant to such a rule, the clerk 
of the board was permitted to and did receive and 
have the custody of tuition funds, which he failed to 
safely keep and account for, the sureties on his statu- 
tory bond are not liable therefor. 


STATEMENT OF Facts: Onthe 31st day of May, 
1887, the board of education of the school dis- 
trict of Cincinnati adopted a rule, which reads as 
follows: ‘“‘None but the children, wards and ap- 

‘prentices of actual residents of Cincinnati or 





freeholders whose homesteads are in part in Cin- 
cinnati shall, under any circumstances, be ad- 
mitted free to the common schools of the city; 
and in cases of wards and apprentices record 
evidence of the right of admission shall be furn- 
ished whenever required. Children, wards and 
apprentices of nonresidents may be admitted by 
the trustees (school committee) of any district 
upon payment, in advance, to the clerk of the 
board of the following tuition fees, viz.: High 
schools, $70.00 per annum; intermediate depart- 
ment, $40.00 per annum: district department. 
$24.00 per annum; deaf mute school, $24.00 per 
annum—payable quarterly, semi-annually, or 
yearly.”’ Thereafter on the 16th day of April, 
1900, one George R. Griffith was chosen clerk of 
the board of education of the Cincinnati school 
district for the term of three years and until his 
successor should be chosen and qualified, and 
he immediately entered upon the discharge of 
the duties of said office. On the 2ist day of May, 
1990, the said clerk gave bond to the state of 
Ohio in the sum of $5,000, conditioned upon the 
faithful performance of all the official duties re- 
quired of him as clerk of said board, and the de- 
fendants became and were sureties thereon; and 
upon the death of the said George R. Griffith, 
which occurred on the 1st day of October, 1900, 
it was found that a large sum, to-wit, the sum of 
$4,668.75, tuition fees for attendance in the pub- 
lic schools in the city of Cincinnati, had come to 
his hands and had been converted by said clerk 
to his own use. Thereupon suit was begun in 
the court of common pleas of Hamilton county 
to recover from the defendants, as the sureties of 
the said clerk, the amount claimed to be due 
from the clerk. Thre defendants demurred to the 
petition upon the ground that the same does not 
state facts sufficient to constitute a cause of ac- 
tion against them. ‘These demurrers were sus- 
tained in the court of common pleas, and judg- 
ment was rendered in favor of the defendants. 
The judgment of the court of common pleas was 
affirmed by the circuit court, and this proceeding 
in error is prosecuted to reverse the judgments 
of the circuit court and the court of common 
pleas. 


Davis, J. (after stating the facts): ‘There is 
no proposition of law more firmly settled in this 
state than that sureties are not liable beyond the 
letter of their contract. In this case the defend- 
ants are sureties on the bond of the clerk of the 
board of education, executed as provided in sec- 
tion 4050, Rev. St. 1906, and conditioned ‘that 
he shall faithfully perform all of the official 
duties required of him as clerk of said board.”’ 
The clerk was a defaulter for a considerable 
amount of tuition fees whicb he had received and 
failed to pay over. Was thisa breach of the bond? 
There is nothing in the statutes which define the 
duties of the clerk of the board of education, 
which makes it his duty to receive and disburse 
tuition fees. Indeed, we fail to find any authority 
in the statutes for the clerk of the board of educa- 
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tion to receive or disburse apy money whatever, 
except fines for truancy, as provided in section 
1027, which has been repealed since the com- 
mencement of this action. With that exception 
the duty of receiving, keeping, and disbursing 
funds seems to be exclusively imposed upon the 
treasurer of the district. Section 4042, Rev. St. 
1906. Yet it is contended in behalf of the plain- 
tiff that the board could, and did, enlarge the 
duty of the clerk in that respect by virtue of sec- 
tion 3985, Rev. St. 1906, a part of which reads as 
follows: ‘The board of each district shall make 
such rules and regulations as it may deem ex- 
pedient and necessary for its government and 
the government of its appointees and pupils.”’ 
A number of years before this bond was executed 
the board adopted a rule the material portion of 
which, so far as it affects this controversy, is as 
follows: ‘Children, wards and apprentices of 
nonresidents may be admitted by the trustees 
(school committee) of any district upon payment 
in advance, to the clerk of the board of the fol- 
lowing tuition fees,’ ete. And under cover of 
that rule the clerk received and handled the 
money for which he is in default. The statute 
gives to the board the power to make rules and 
regulations for the government of itself, its ap- 
pointees and pupils: thet is, rules for their man- 
agement, control, and direction, merely dis- 
ciplinary regulations. It could not for a moment 
be assumed that section 3985 confers upon the 
board the power to legislate, so as to confer upon 
itself and its appointees powers and duties which 
are not found in the acts of the General Assembly ; 
for the power of the board to make rules is just 
as broad for itself as for its appointees. If it can 
enlarge the powers and duties of its appointees 
beyond the statutory limits, it can enlarge its 
own powers and duties. Such power could not 
be, and in our opinion was not intended to be, 
conferred upon the board of education by the 
(;eneral Assembly. ‘The permission to receive 
tuition fees which was given to the clerk by the 
rule was therefore outside of and beyond the 
ollicial duties of the clerk. ‘The foregoing 
reasoning would lead to the exoneration of the 
sureties. But it is insisted that the receipt of 
these moneys by the clerk was colore officti if 
not virtute oficii and that for acts colore officii 
sureties are held responsible in this state. While 
there has been confusion of terms in some cases, 
and possibly a confusion of classification in some 
instances, yet this conelusion results, from the 
cases in this state and elsewhere, that there are 
three classes of cases against sureties on official 
bonds: One elass in which the officer acts, 
rirtute oficii, within his official authority, but 
unfaithfully or improperly exercises his official 
duties; and another class in which the officer, 
while acting colvre oficii, with pretense of 
official authority, is guilty of trespass upon per- 
son or property. Of this class illustrations are 
found in Story v. Jennings, 4 Ohio St. 418, and 
Drolesbaugh vy. Hill, 64 Ohio St. 257, 60 N. E. 





Rep. 202. In both of the classes already named 
the sureties are generally held to be liable. ‘The, 
third class is of those cases in which the officer 
has been guilty of misconduct which is wholly 
outside of the line of his official duty as defined 
by law. In this class of cases the sureties have 
generally, and we believe upon the soundest of 
reasoning, been held not to be liable. We refer 
this vase to the third class and cite as illustra- 
tions the following cases: State v. Medary, 17 
Ohio, 554; Wilson v. State, 67 Kan. 44, 72 Pac. 
Rep. 517; People v. Pennock, 60 N. Y. 421; State 
v. Bonner, 72 Mo. 387; Orton v. City of Lincoln, 
156 Ill. 499, 41 N. E. Rep. 159; State v. Moore, 
56 Neb. 82,76 N. W. Rep. 474; County of San 
Luis Obispo v. Farnum, 108 Cal. 562, 41 Pac.Rep. 
445. There are numerous other cases to the 
same effect, some of which are cited in the briefs 
of counsel. ‘The case of the plaintiff is not helped 
out by the contention that the clerk was guilty 
of a plain official duty, in that he did not report 
these receipts and pay them over to the treasur- 
er, because the loss was occasioned, not by the 
negative acts of not reporting or paying over, 
but by the direct, affirmative act of receiving 
that which he could not lawfully receive and 
converting the same to his own use. In State v. 
Carter, 67 Ohio St. 422, 66 N. E. Kep. 537, cited 
by plaintiff, the question of the liability of sure- 
ties was not involved in the record, nor argued. 
The whole contention was whether the officer 
himself was chargeable with certain funds, so as 
to be within the terms of the statute detining and 
punishing embezzlement. It was held that he 
was so chargeable; and the judge who delivered 
the opinion of the court expressly directed atten- 
tion to the fact that the question of the liabilities 
of the sureties of the defaulting officer was not 
before the court and was not passed upon. 
The judgment is affirmed. 


Nore.—Liability of Sureties on Official Bonds for 
Acts Outside of Principal’s Line of Duty.— Very 
justly, the law limits the liability of a surety on an 
official bond, to the strict letter of the bond, to-wit, 
“that he shall well and faithfully execute the duties 
of his office.”” United States v. Boyd, 40 U.S. (15 Pet.) 
187; United States v. White, Fed. Cas. No. 16,686, 
Thus the sureties on an official bond are not liable for 
the embezzlement by the officer of money which he 
had no authority to receive. People y. Hilton, 36 
Fed. Rep. 172. Thus, also, in the case of Common- 
wealth v. Harmer, 6 Phila. 90,it was held that the 
sureties on a recorder’s bond, conditioned for the de- 
livery “of the records and other writings belonging to 
said office,” ete., were not liable for the issuance of a 
falxe certificate of title. So, also, where an ofticer’s 
bond was conditioned that ke should *‘well and faith- 
fully perform all official duties required of him by 
law,’?? and another ofticer paid over to him certain 
woney which should have been paid to another officer, 
the sureties on the bond were held not liable for his 
default as tosuch money. San Luis Obispo County 
v. Farnum, 108 Cal. 562, 41 Pac. Rep. 446. In this case 
the defendant Farnum, who was the county auditor, 
had received from the tax collector certain moneys 
intended for the county treasurer. The court said: 
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“Having received the money it was Farnum’s ¢cuty to 
pay it over to the treasurer; but such duty did not 
arise out of hisoffice, nor was it at all different from 
the duty which would have rested upon him to pay it 
over had he been a plain citizen not holding any 
county office. Farnum did not receive the money 
colore_officii, for under no circumstances was he au- 
thorized or required by law to receive it. ‘The condi- 
tion of the bond sued upon is not that Farnum should 
be personally honest or pay his personal debts, or dis- 
charge those private duties and obligations which he 
aay have assumed, but the condition is that he “shall 
well and faithfully perform all official duties required 
ofhim by law.” ‘The official duties here specified are 
the duties required by law of the county auditor and 
mone other. Another interesting case is that of Peo- 
ple v. Pennock, 60 N. Y. 421. That was an action 
upon the bond of a town supervisor. The supervisor 
was authorized, by law, to receive and disburse cer- 
tain specified items of the town’s money. Certain 
other funds, as for instance, for the temporary relief 
of the poor, for which there was a special tax levy, 
were required to be paid by the tax collector to an- 
other officer. Inthis instance, however, the warrant 
for the collection of these taxes directed the tax col- 
lector to pay it to the supervisor, and that was done, 
find the action upon the bond was for the recovery of 
that money, the supervisor having failed to account 
for it and pay it ever to the proper officer. The con- 
dition of the bond was for the faithful discharge of 
his official duties as supervisor and that he would ac- 
count forand pay over ‘“‘all moneys belonging to his 
town and coming into his hands as such supervisor.” 
The court said: ‘*The condition of the bond must 
ke construed, and the liability of the sureties limited, 
in reference to the statutes making the supervisor a 
custodian of public moneys. The statutes make a 
part of the contract of the surety. When he un- 
Sertook that his principal should account for and pay 
over all moneys that should come into his hands as 
supervisor, the intendment is that such moneys as 
should, pursuant to law, be received by him in his 
official capacity and iu virtue of his office were refer- 
sed to, and not such as he might receive by color of 
oflice, or because he was a supervisor, but without 
right, and of which some other official was the legal 
recipient and disbursing agent, having the right to 
receive them directly from the collector. The prin- 
cipal of the appellant was an intruder in respect to 
the moneys collected for the support of the poor, and 
of roads and bridges, and acted. in taking them into 
his hands, officiously and not officially. Liabilities of 
sureties are strictissimi juris, and cannot be extended 
by construction or enlarged by the acts of others.” 

It will be observed from this last case that even 
where the act is done colore officii the surety is not 
liable, provided the default did not occur in regard to 
moneys which the principal was obligated by law to 
receive. This rule also obtains in Missouri, where itis 
held that an action will not lie upon an officer’s bond, 
given for the faithful performance of his duty, for an 
act done without the scope of his authority, although 
colore officii. State v. McDonough, 9 Mo. App. 63. 








JETSAM AND FLOTSAM. 
TRUSTS UPON PERSONAL CONFIDENCE. 

It is now a well-settled rule of equity, that a trust 
will not be allowed to fail for wantof a trustee. 
Perry, 5th Ed., § 276a and cases cited; Ames Cases on 
Trusts, p. 230,n.2. Even where a trust deed has 


. 





failed to name a trustee, the court has inherent juris- 
diction to appoint one. Dodkin y. Brunt (1868), L. 
R. 6 Eq. 580; Ames, p. 226, and cases cited. In every 
trust, certain general powers, although not expressly 
mentioned in the instrument creating the trust, are 
conferred upon the trustees by implication, for the 
successful execution of the trust (Perry § 473); e. @., 
the power to reserve trust lands (Lerow v. Wilmarth 
& Trustee (Mass.) 9 Allen 382), to make repairs 
(Sohier v. Eldredge (1869), 103 Mass, 345), or to com- 
promise debts due to the trust estate. Forshaw vy. 
Higginson (1857), 8 DeG. M. & G. 827. Although 
these powers involve the exercise of discretion, they 
attach to the office, being connected with the manage- 
ment of the trust estate, and pass, with the title toa 
subsequent trustee. They are to be distinguished 
from such special powers as lie in the personal confi- 
dence of the trustee named by the creator of the trust. 
The question is one of intention, to be ascertained 
from the nature and objects-of the trust. Trust Co. 
v. Sutro (1892), 75 Md. 361, 365. The doctrine is 
founded on reason and ancient authority, that a 
discretion vested in the original trustee, cannot be 
exercised by the court or by a new trustee; for ex- 
ample, a discretion to settle a fund upon marriage 
with the trustee’s consent (Clarke y. Parker (1812), 19 
Ves. 1), or to pay over the income when the cestui’s 
conduct should be satisfactory to the trustees (Walker 
v. Walker (1820), 5 Madd. 424. See also Cochran y. 
Paris (Va. 1854), 11 Gratt. 348, 356), or to pay an an- 
nuity unless circumstances render it inexpedient 
(French v. Davidson (1818),3 Madd. 396), or to increase 
an annuity in the trustee’s discretion. Hull vy. Hull 
(1862), 24 N. Y. 647. For a similar reason a discre- 
tionary ‘‘power” not coupled with a duty, can be ex- 
ercised only by the donee of the power. Coleman vy. 
Beach (1885), 97 N. Y. 545. A trust solely upon per- 
sonal discretion terminates upon the death of the 
trustee (Gambell v. Trippe (1892), 75 Md. 252: Secur- 
ity Co. v. Snow (1898), 70 Conn. 288); unless the dis- 
cretion is expressly delegated, as e. g., to trustees 
“or their successors” (Lorings v. Marsh (1867), 6 
Wall. 337, 353), or to ‘“‘whoever shall execute” a will 
(Royce v. Adams (1890), 123 N. Y. 402),or tothe “‘trus- 
tees for the time being.” Bartley v. Bartley (1855), 3 
Drew. 384. Soa trustto pay so much of the income 
and principal as the trustee should deem expedient, 
if ever, terminates upon the trustee’s death, and there 
being no intention that the cestui should of necessity 
ultimately receive the entire fund, and no gift over, 
the testator died intestate as to the trust fund. Ben- 
edict v. Dunning (N. Y. 1906), 110 App. Div. 308; 
Hadley v. Hadley (1896), 147 Ind. 423. 

The court will, however, restrain a clear abuse of 
discretion (Cessidy v. Hynton (1886), 44 Ohio 530; see 
also Read y. Patterson (1888), 44 N. J. Eq. 211); and 
will if possible interpret a power as a trust, not a 
naked discretion. Minors vy. Battison (1876), 1 App. 
Cas. 428, 488; Aldrich v. Aldrich (1878), 12 R. 1. 141, 
In a few classes of cases, a discretionary trust will 
not terminate upon the death of the trustee named. 
When the discretion is in apportionment among spe- 
cified members of a class, the court will apportion 
equally. Izod v. Izod (1863), 32 Beav. 242. When the 
discretion isto pay to such kindred as may seem fit, 
the court will follow the Statute of Distributions. 
Cole v. Wade (1806), 16 Ves. 27; see also Portsmouth 
v. Shackford (1866), 46 N. H. 423, 426. Where the dis- 
cretion is in the selection of charities to be benefited, 
in England, the trust can be enforced only by the pre- 
rogative of the crown as parens patriew, under the 
sign manual. Attorney-General vy. Berryman (1755), 
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1 Diekens, 168. It would seem that the same result 
could be reached by the attorney-general in those 
states where a trust for charity is not void at the out- 
set for indefiniteness. See Baptist Ass’n v. Hart’s 
Executors (1819), 4 Wheat. 1, and App. n. 1; Foun- 
tain v- Ravenel} (1854), 17 How. U. S. 369, interpret- 
ing statutory jurisdiction of equity, though appar- 
ently contra, is difficult to support. Under the Mass- 
achusetts statute (Rev. St. 1902, ch. 147, § 6), giving 
the newly appointed trustee “the same powers and 
duties * * * asif had been originally appointed,” 
it has been held that a discretion to withhold the in- 
come is not to be considered as a personal confidence 
in the original trustee. Wemyss v. White (1893), 159 
Mass. 484, 486. On the other hand, for a broad inter- 
pretation of a‘*personal” trust, see Hinckley v. Hinck- 
ley (1887), 79 Me. 320.—Columbia Law Review. 


rHE INTERRUPTION OF COUNSEL BY JUDGES. 

Possibly rather more progress would be made with 
the business of the court of appeal if counsel were 
subjected to less interruption. Here is part of the 
dialogue in Dealtry v. The Countess of Aberdeen on 
Tuesday: Lord Justice Vaughan Williams: ‘You 
had better go on with your narrative, Mr. Lush.” 
Mr. Lush: “I intend to do so if 1 am not inter- 
rupted either by my learned friend or by ——”’ Lord 
Justice Vaughan Williams: ‘I notice that you did 
not finish your sentence. You said, ‘If I am not in- 
terrupted either by my learned friend or by ——’ ” 
Mr. Lush: ‘Perhaps I may be allowed to finish the 
sentence on another occasion.’’ It cannot, of course, 
be an easy thing on the bench, any more than in less 
exalted spheres of life, to strike the happy mean be- 
tween saying too little and saying too much. The 
difficulty that belongs to the bench has been ad- 
mirably expressed by the Lord Chief Justice. ‘‘The 
absolutely silent judge,’’ he said not long ago, ‘“‘is one 
ofthe most unpleasant judges to practice before, be- 
cause the advocate never knows what is in his mind; 
the garrulous judge is an intolerable nuisance, be- 
cause he lengthens the proceedings and diverts atten- 
tion from the points in the mind of the advocate; to 
strike the happy mean—to say just enough to indicate 
to the advocate what he should address himself to, 
and yet net disturb the advocate, particularly if he be 
a young advocate—is a task of great difficulty.’’ That 


it is a task of great difficulty is proved by the failure - 


of certain judges to aceomplishit. ‘It is no grace to 
a judge,” says Bacon, ‘“‘first to find that which he 
might have heard in due time from the bar, or to 
show quickness of conceit in cutting off evidence or 
counsel! too short.”? The proceedings in certain courts 
would probably be more expeditious—they would 
certainly be more harmonious—if there were less oc- 
casionto remember that an “over-speaking judge is 
no well-tuned cymbal.”— Tke Law Journal. 


BOOK REVIEWS. 





PARSONS’ HEART OF THE RAILROAD PROBLEM. 


The recent railway rate agitation in congress has 
given rise to much discussion throughout the coun- 
try, both as to the power and expediency of congress 
to limit and regulate the making of railway rates of 
carriage. Such widespread discussion has naturally 
led some men to rush into print to express their views 
on this new and interesting question of American 





politics. Without committing ourselves to any pub- 
lic declaration of our own personal views on this im- 
portant question, we are free to say that the best book 
and source of authority from which one can find the 
facts necessary to found a careful and logical opinion 
is that entitled, ‘“The Heart of the Railroad Problem,” 
by Professor Frank Parsons, Ph. D. For twenty 
years or more Dr. Parsons has been writing and 
speaking on the relations between the railroads and 
the public. His testimony before the Interstate Com- 
merce Committee of the United States senate and be- 
fore the United States Industrial Commission (Vol. 
IX., 1901), attracted wide attention. Later he tray- 
eled through nine countries of Europe and ‘over 
three-fourths of the United States studying railways, 
meeting railroad presidents and managers, ministers 
of railways, members of railway commissions, gov- 
ernors, senators, and leading men of every class, in 
the effort to get a thorough understanding of the rail- 
way situation. 

In the course of these studies, Mr. Parsons became 
convinced that tLe heart of the railroad problem lies 
in the question of impartial treatment of shippers. 
The main complaint against our railroads is not that 
the rates as a whole are unreasonable, but that favor- 
itism is shown for large shippers of special interest 
having control of railways or a special pull with the 
management. This book of Mr. Parsons reveals the 
fact in reference to railway favoritism or unjust dis- 
crimination. Some of the chapter headings and sub 
topics of the book are as follows: The Law and the 
Fact; Passes and Politics; Passenger Rebates and 
Other Forms of Favoritism in Passenger ‘Traftic; 
Freight Discriminations; The Early Years; The Gran- 
ger Laws; The Hepburn Investigation, 1879; The 
Senate Committee, 1885; The Interstate Commerce 
Act, 1887, and its Effects; Work of the Interstate Com- 
merce Commission; Direct Rebates; Substitutes for 
Rebates; Denial of Fair Facilities; Oil and Beef; Im- 
ports and Exports; Locality Discrimination; Long- 
Haul Decisions of the Supreme Court; Ten Years of 
Federal Regulation; The Elkins Act, 1902, and its Ef- 
fects; The Wisconsin Revelations; The Colorado Fuel 
and other Cases; Free Cartage, State Traffic, Demur- 
rage, KExpense-Bill System, Milling-in-Transit, etc.; 
Midnight Tariffs and Elevator Fees; Commodity Dis- 
crimination; Discrimination by Classification; Vari- 
ous other Methods; The Terminal Railroad Plan; 
Private-Car Abuses; The Long-Haul Anomaly; Nul- 
lifying the Protective Tariff; Summary of Over 
Sixty Forms of Discriminations; The Difficulties of 
Abolishing Discrimination; Remedies Proposed; 
Pooling, Fixing Rates by Public Authority, etc.; Ob- 
jections of Roads; Alleged Errors of Interstate Com- 
merce Commission; Can Regulation Secure the Need- 
ful Dominance of Public Interest; Hints from Other 
Countries. 

Printed injone 12 mo. volume of 364 pages and pub- 
lished by Little, Brown & Co., Boston, Mass. 








BOOKS RECEIVED. 


A Treatise on the Law of National and State Banks, 
including the Clearing House and Trust Companies 
with an Appendix Containing.the National Bank 
Act as Amended, and Instructions Relative to the 
Organization of National Banks. By W. H. Magee, 
B. L., Member of the Los Angeles Bar, and formerly 
one of the Bank Commissioners of the State of Cal- 
ifornia. Albany, J. B. Lyon Company, Printers 
1906. Price, $6.50. Review will follow. 
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A Digest of the Law of Trade-Marks and Unfair 


Trade, by Norman F. Hesseltine, of the Suffolk Bar. 
Boston: Little, Brown, and Company, 1906. Price, 
$5.00. Review will follow. 


Cyclopedia of Law and Procedure. William Mack, 
Editor-in-Chief. Volume XX. New York; The 
American Law Book Company. London, Butter- 
worth & Co., 12 Bell Yard, 1906. Price, $6.00. Re- 
view will follow. 


A Selection of Cases on Evidence for the Use of Stu- 
dents of Law. Compiled and Edited by John Henry 
Wigmore, Professor of the Law of Evidence in 
Northwestern University Law School. Boston: 
Little, Brown, and Company, 1906. Price, $5.00. 
Review will follow. 


Perjury for Pay. An Expose of the Methods and 
Criminal Cunning of the Modern Malingerer, by 
Willis P. King, M. D., ex-Assistant Chief Surgeon 
of the Missouri Pacitic Railway System. Author of 
“Stories of a Country Doctor.”” The Burton Com- 
pany, Publishers, Kansas City, Mo., 1906. Price, 
$2.00 net. Review will follow. : 


Legal Ethics and Suggestions for Young Counsel, by 
Henry W. Williams, late Justice of the Supreme 
Court of Pennsylvania. Prepared for the Press by 
Carlyle Ll. Ross, of the Philadelphia Bar. Phila- 
celphia: George T. Bisel Company, Law Book- 
sellers, Publishers and Importers, 1906. Review will 
follow. 


The Federal Statutes Annotated. Appendix bring- 
ing the Aets of Congress down to January 1, 106, 
able of Statutes and General Index. Compiled 
under the Editorial Supervision of William M. Me- 
Kinney, Editor of the Cyclopaedia of Pleading and 
Practice, and Peter Kemper, Jr. Vol. X. Edward 
‘Thompson Company, Northport, Long Island, New 
York, 1906. Price, $6.00. Review will follow. 


HUMOR OF ‘THE LAW. 
“Say, old boy, I scorched a bit in my new auto, and 
now I tind myself in hot water.” 
“What can Ido for you?” 
“Why, bail me out!” 


In an Arkansas divorce case between negroes, a 
colored witness, who testified that a certain man and 
woman were living together as man and wife, was 
asked how he knew that, and answered: ‘How does 
I know it, suh?’ I knows it kase they fit just like man 
and wife.” 


A correspondent writes tbat a somewhat ambigu- 
ous petition tothe common council of Hattiesburg, 
colloquially known as “The Magie City of Missis- 
sippi,” was sometime ago presented by certain citi- 
zens of that municipality, in apparent disregard of the 
post bellum amendments to the federal constitution, 
wherein they recited that ‘‘certain families of negroes 
of the baser sort reside in certain huts located in our 
midst, where they hold fairs, and festivals, and Satur- 
day night carousals, to our injury and annoyance,” 
and wherein it was prayed, “that they be condemned 
as common nuisances and destroyed.”’ So far as ap- 
pears, however, these negro families have not yet 
heen abated. 





In Brookline, a short time ago, a woman was 
brought into court, charged with intoxication. she 
was fined $10, and as she arose she said to the judge: 
“Well, Lsuppose you need this #10 to help paint your 
house.”’ 

“Oh, yes,” said his honor; “‘I think you bad better 
give me * more, and | guess I’ll paint the blinds.’’ 
The fine was promptly made $15. 


Mr. Knox, at present a Senator from Pennsylvania, 
was formerly engaged in the practice of law in Pitts- 
burg. 

One day, says a friend, Mr. Knox was much put out 
to tind on his arrival at his office that everything was 
topsyturvy and that the temperature of his room was 
much too low forcomfort. Summoning his office boy, 
a lad but recently entered in his employ, the lawyer 
asked who had raised every window in the place on 
such a cold morning. 

“Mr. Muldoon, sir,” was the answer. 

“Who is Mr. Muldoon ?” asked the attorney. 

“The janitor, sir.”’ 

“Who carried off my waste-basket ”? was the next 
question. 

“Mr. Reilly, sir.’’ 

“And whois Mr. Reilly 7” 

“*He’s the man that cleans the rooms.” 

Mr. Knox looked sternly at the boy and said: ‘see 
here, Richard, we call men by their first name here. 
We don’t ‘mister’ them in this office. Do you under- 
stand ?”? ; 

“Yes, sir,’ and the boy retired. 

In a few minutes he reappeared and in a sbrill, 
piping voice announced: 

“There’s a gentleman that wants to see you, 
Philander.”—Saturday Evening Post. 





WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 








SI 5 6.20? acing emarainastendaccines enact detest 
GEORGIA. 1,4, 5, 24, 45, 46, 47, 49, 50,51, 65, 86, 111, 114, 117, 
119, 124, 144, 145, 154 


ft ee err se receees ef, 33, 60, 63, 72, $2, 55, 94, 134, 140 
KENTUCKY....... ; iach ascaseede 93, Ys, 125 
MICMIGAS.......... ; is <6 ... 78, 80, 129, 151, 162 


.. +222. 36, $4, 62, 79, 91, 10S, 161 
MISSOURT.... ° . 88, 96, 112, 121. 123, 136, 146, 157 
NEBRASKA......... 10, 40, 57, 64, 71, 83, 129, 142, 149 
NEW YORK, 7, 13, 14, 17, 18, 19, 23, 28, 32,52, 66, 69, 77, 102, 

110, 118, 132, 133, 148, 158, 159 
NORTH CAROLINA......... 
NORTH DAKOTA..... 
SOOTHE CARGERMA. 022025 000.ce00 ; 
SOUTH DAKOTA....... 


MINNESOTA... 


wig ‘ie .. 20, 70 
.8, 39, 48, 61, 84, 105, 160 
waht 35, 65, $1, 109 


.26 $2, 107 


TENNESSEES........ scala - 150, 155 
ee ee ee .....90, 100, 106, 134, 185 
I TR Ge isk sha ca dies eh bhb aE boc c<ceecscdaer 99 
Ws BR Gs GP BW i cekcn caddsndass ccacces : en 


UNITED STATES D. C.............. +9, DL, 12, 74, 115, 143 

UNITED States S. C,,...... sdnest ics 21, 22, 114, 130, 131 

VIRGINIA, 2, 6, 15, 16, 25, 27, 31, 41, 55, 56, 87, 88, 89, 95, 122, 
147 

WEST VIRGINIA..... eure bieaeva 24, 42, 43, 54, 58, 59, 75, 103 

WISCONSIN, 33, 37, 67, 73, 76,97, 101, 104, 116, 126, 127, 128, 
137, 188, 141, 146, 152 


wwebaa 





pr 
m 
ho 


ne 
he 
liti 
so! 
8 
~] 
are 
tio 
Ha 
4, 
inv 
rup 
int 
hot 
ure 
Is st 
LD. ¢ 
10. 
W he 
essa 
intr 
cuse 
men 
11, 
state 
colle 
u fee 
ment 
agair 
wher 
until 
M.D, 
12, 
An in 
perso 
wage 
Bord) 
13. ] 
bankr 
bank 
bank: 
Supp. 
14. I 
modat 
money 





1, 


40 


162 
161 
157 
140 
02, 


, 79 
160 
109 
107 
155 
135 


4g 


x 
+ 


143 
, 131 
122, 


, 103 
128, 





XUM 


Vol. 62 


CENTRAL LAW JOURNAL. 


471 








\cTion—Joinder of Causes.—A petition containing 
two distinet causes of action in favor of different plaint- 
iffs, against the same defendant, is defective.—Georgia 
k. & Banking Co. v. Tice, Ga., 52 8. E. Rep. 916. 

2». ADVERSE PossEssiON—PoSsession of Purchaser.— 
Possession of purchaser under contract of sale does not 
become adverse until an avowal by the purchaser that 
he is holding adversely.—Marbach v. Holmes, Va., 52S. 
E. Rep, 828. 

‘, APPEAL AND ERROR — Assignment of Error. — The 
mere allegation that the court refused to permit plaintiff 
“to show by [a named witness] that the property sued 
for was the property of’ the plaintiff is not a good as- 
signment of error.—Ferguson vy. McCowan, Ga., 52S. E. 
Rep. 886. 

4. APPEAL AND ERROR—Nominal Damages. — The re- 
fusal to allow nominal damages in an action for injuries 
resulting from the overflow of surface waters held re- 
viewable on appeal.—Harvey v. Mason City & Ft. D. R. 
Co., Iowa, 105 N. W. Rep. 958. 

5. ASSAULT AND BATTERY—Instructions.—Where there 
was no evidence that the shooting was caused by acci- 
dent, apd the jury would not have been warranted in 
linding accused guilty of simple assault, it was not nec- 
essary for the presiding judge to present this theory in 
his charge, or to instruct as to a mere assault.—Ridgley 
v. State, Ga., 52 S. E. Rep. 761. 

6. ASSIGNMENTS FOR BENEFIT OF CREDITORS — Com- 
missions of Trustee.—Trustee in assignment for benefit 
ot creditors held not entitled to commissions where the 
property covered by the assignment is sold by a com- 
missioner appointed by the court. — Wilson v. Lang- 
horne, Va., 528, KE. Rep. 841. 

7. ATTORNEY AND CLIENT—Compensation.— An attor- 
ney enployed to conduct a proceeding under a statute 
held entitled to recover from his clients for services in 
litigating the validity of the statute.—Sanford v. Bron- 
son,96 N. Y. Supp. 859. 

5. BANKS AND BANKING—Director’s Neglect of Duties. 
~In the absence of actionable deceit, directors of a bank 
are not liable in damages to a creditor of the corpora- 
tion for loss suffered through the directors’ neglect.— 
Hart v. Evanson, N. Dak., 105 N. W. Rep. 942. 

*, BANKRUPTCY—Involuntary Petition.—A petition in 
involuntary bankruptcy which alleges as an act of bank- 
ruptey a preferential payment to certain creditors with- 
in the terms of the statute is sufficient, although it does 
not give the names ofthe preferred creditors where they 
are not known to the petitioners, and a sufficient reason 
is stated for not setting them out.—Jn re Lackow, U. S. 
Db. C., E. D. Pa., 140 Fed. Rep. 573. 

10. BANKS AND BANKING— Presentation of Check.— 
Where a bank withheld from an agent information nec- 
essary to enable her properly to conduct the business 
intrusted to her, it cannot urge her ignorance as an ex- 
cuse for her negligence in presenting a check for pay- 
ment.—Temple v. Carroll, Neb., 105 N. W. Rep. 989. 

11. BANKRUPTCY—Provable Debts.—Where, under the 
state decisions, as in Pennsylvania, a stipulation fora 
collection fee in a note is construed as one of indemnity, 
u fee so stipulated for in a judgment note and in a judg- 
ment entered thereon is not provable in bankruptcy 
against the estate of the debtor as a part of the debt, 
when no attorney was in fact employed by the creditor 
until after the bankruptcy-—Jn re Gebhard, U.S. D. C., 
M. D. Pa., 140 Fed. Rep. 571. 

2. BANKRUPTCY—Sufticiency of Involuntary Petition.— 
\n involuntary petition in bankruptcy against a natural 
person should allege his occupation, or that he is nota 
wage earner, or engaged.chiefly in farming.—Rise v. 
Bordner, U. S. D. C., W. D. Pa., 140 Fed. Rep. 561. 

13. BANKRUPTCY—Unlawful Preferences.—Trustee in 
bankruptcy held entitled to recover money derived by 
bank from preferential assignment of accounts due 
bankrupt.—Evans y. National Broadway Bank, 96N. Y. 
Supp. 789. 

14. BILLS AND NotEs—Contract of Indorsers.—Accom- 
modation indorsers held hable to persons advancing 
money on the faith of their indorsement, notwithstand- 





ing the refusal of such persons to advance the full 
amount of the note.—Westheimer v. Helmbold, 96 N. Y. 
Supp. 830. 

15. BILLS AND NoTES—Repurchase by Payee.—Where 
the payee of a note after selling the same toa bona fide 
purchaser repurchases it, he does not thereby acquire 
any better right against the maker than he possessed in 
the first instance.—Aragon Coffee Co. v. Rogers, Va., 52 
S. E. Rep. 843. . 

16. BROKERS—Fraud on Principal. —Certain sale of 
timber by agent, and appropriation of part of pvice to 
himself under secret agreement with purchasers, held a 
fraud entitling principal to equitable relief.—Lee v. 
Patillo, Va., 528. E. Rep. 696. 

17. BUILDING AND LOAN ASSOCIATIONS —Credits to 
Borrowing Member.—A borrowing member of a build 
ing association paying 6 per cent. interest on the debt, 
including a mortgage drawing 5 per cent. assumed by 
the association, held not entitled to a credit for the ex- 
cess of interest paid on the amount of the mortgage.— 
Preston v. Reinhart, 96 N. Y. Supp. 851. 

18. BUILDING AND LOAN ASSOCIATIONS — Liability of 
Borrowing Member.—A borrowing member of a build- 
ing association held not entitled to be treated as adebtor 
for the amount advanced by the association.—Preston 
v. Reinhart, 96 N. Y. Supp. $51. 

19. CARRIERS—Action for Personal Injuries.—In an 
action tor injuries to a passenger held not incumbent 
on plaintiff to prove dangerous condition of car long 
enough to charge defendant with constructive notice .— 
Spaeth v. Manhattan Ry. Co., 96 N. Y. Supp. 861. 

20. CARRIERS—Damages for Wrongful Ejectment.—A 
passenger wrongfully ejected from a train may recover 
as actual damages a fair and just compensation for the 
injury, including his actual loss in time or money, and 
the physical inconvenience and mental suffering.—Am 
mons v. Southern Ry. Co., N. Car., 52 8. E. Rep. 731. 

21. CARRIERS — Maintenance of Published Freight 
Rates.—An interstate carrier, not empowered to mine 
and market coal befere adoption of action to regulate 
commerce, held to violate that act by stipulating to sell 
and transport coal from its mines at an agreed price in- 
sufficient to yield its published freight rates after de- 
ducting cost of purchase and delivery.—New York, N.H. 
& H. R. Co. v. Interstate Commerce Commission, U. 8S. 
8. C., 26 Sup. Ct. Rep. 272. 

22. CARRIERS—Preferences and Discriminations. — A 
carrier who has violated the act to regulate commerce 
in a specific particular may be restrained from future 
like violations, but should not be enjoined in general 
terms from violating the act in any particular. — New 
York, N.H. & H.R. Co. v. Interstate Commerce Com- 
mission, U. 8. 8. C., 26 Sup. Ct. Rep. 272. 

23. CARRIERS—Provision in Railroad Pass Exempting 
Liability.—Provision in railroad pass exempting the rail- 
road from liability for injuries held of no effect as against 
the statute giving damages to the widow and next of 
kin of a passenger killed by the negligence of the rail- 
roac.—Tingley v. Long Island R. Oo., 96 N. Y. Supp. 865 

24. CARRIERS — Wrongful Opening of Sealed Car.— 
Where a carrier without authority opens a sealed car, 
and the owner gives notice of his abandonment of the 
property, the carrier may sell the same and deduct his 
charges, and will be liable for the balance only.—Dud- 
ley v. Chicago, M. & St. P. Ry. Co., W. Va., 52 8S. E. Rep. 
718. 

25. COMMON Law—Continuance in Force.—The com- 
mon law remains in force in this state except when 
changed by statute or the constitution.—Swift & Co. v. 
City of Newport News, Va., 52S. E. Rep. 821. 

26. CONSTITUTIONAL LAw—Impairment of Contract.— 
Laws 1899, p. 44, ch. 41, § 3, limiting rate of county taxes, 
and making it possible for the county commissioners to 
evade the liquidation of and payment of interest on the 
sinking fund, held an unconstitutional impairment of 
contract obligations.—Fremont, E. & M. V. Ry. Co. v. 
Pennington County, S. Dak., 105 N. W. Rep. 929 


27. CONSTITUTIONAL LAW—Provisions of Constitutiou 
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in Pari Materia.—Constitutional provisions in pari ma- 
teria are, like statutes, te be construed together, and 
effect is to be given to the policy established by the con- 
stitution.—Swift & Co. v. City of Newport News, Va., 52 
8. E. Rep. 821. 

28. CONSTITUTIONAL LAW—Removal of County Seat.— 
Power given board of supervisors, under Laws 1892, p. 
1753, Ch. 686, §§ 31, 32, as amended by Laws 1899, p. 272, ch. 
133, as to removal of county seats, held not an unconsti- 
tutional delegation of legislative power.—Stanton v. 
Board of Sup’rs of Essex County, %6 N. Y. Supp. 84). 

29. CONSTITUTIONAL LAW—Summary Trials.—The con- 
stitutional provision that no person shall be deprived of 
life, liberty, or property, except by due process of law, 
is violated by sentencing to three months’ confinement 
in the county chain gang one convicted before a city 
recorder for an infraction of a municipal ordinance.— 
Pearson v. Wimbish, Ga., 528. EK. Rep. 741. 

30. CONTRACTs—Advertising Desigus.—A contract for 
the preparation of advertising matter held unilateral, 
and not binding on defendant asan order for work until 
he had approved designs submitted. — American Fine 
Art Co. v. Simon, U. 8.C.C. of App., Second Circuit, 140 
Fed. Rep. 52%. 

31. ConTrRacts—Consideration.—Where the considera- 
tien for the promise of one party is the promise of the 
other party, there must be absolute mutuality of en- 
gagement.—Smokeless Fuel Co.v. W. E. Seaton & Sons, 
Va., 528. K. Rep. 829. 

42, ConTRaCTs—Guaranty of Stock Dividends.—A city 
held entitled to enforce a contract by which one railroad 
company, leasing the property of another, guaranteed 
the payment of certain dividends upon a part of the les- 
sor’s stock held by the city —Marklove v. Utica, C. & B. 
R. Co., 96 N. Y. Supp. 795. 

38. CONTRACTS—Rescission Where Partly Executory.— 
A contract for the purchase of land and the handling of 
timber thereon held not wholly executory, and therefore 
not subject to rescission beeause of plaintiff's breach.— 
Mueller v. Cook, Wis., 105 N. W. Rep. 1054. 

34. Copyricuts - Suit for Infringement. — The pub- 
lisher ofa city directory cannot without infringement 
copy matter from a prior copyrighted directory of like 
character, and republish it in his own, even though 
after he has copied it he undertakes to verify its accur 
acy before publishing it, and it is immaterial that }is 
directory purports to speak from a later date.—Samp- 
son & Murdock Co. v. Seaver-Radford Co., U. 8. C. C. of 
App., First Circnit, 140 Fed. Rep. 539. 

35. CORPORATIONS—Dissolution.—Bill by stockholder 
for the appointment of a receiver to wind up affairs of 
corporation and distribute its stock dismissed.—Brook- 
shire v. Farmers’ Alliance Exch., S. Car., 52S. E.Rep. 867, 

36. CORPORATIONS—Effect of Notice to Agent.— Notice 
to a corporation to bind it must be to an agent acting 
within his authority, and must concern some matter 
which it is his duty to communicate to his principal.— 
Robertson Lumber Co. v. Anderson, Minn., 105 N. W. 
Rep. 972. 

37. CORPORATIONS --Termination.—The supposed com- 
mon-law rule, that upon the termination of a corpora- 
tion its debts become extinguished, its realty reverts to 
the grantors, and its personal property goes to the 
sovereign, if it ever existed in fact, is wholly obsolete, 
except as to purely public corporations. — Huber v. 
Martin, Wis., 105 N. W. Rep. 1031. 

38. CORPORATIONS—Wrongful Discharge of Clerk.—In 
an action for wrongful discharge of a bank clerk while 
on a vacation, alleged to have been given by the board 
of directors, plaintiff held not required to prove the ac- 
tion of the board by the record of their meeting.—Birch 
v. Glasgow Sav. Bank, Mo., 90S. W. Rep, 746. 

39. CounrtrEsS—Clerk Hire.—The necessity of clerk hire 
by a county treasurer and the compensation to be paid 
by him are matters within the discretion of the county 
commissioner, under Rev. Codes 1899, § 2081.—Jacobson 
v. Ransom County, N. Dak., 105 N. W. Rep. 1107. 

40. CournTs—Record.—Where a party relies on an or- 





der of the district court which the record does not dis- 
close he must apply to that court for a correction of the 
record.—Barker Co. v. Central West Inv. Co., Neb., 105 
N. W. Rep. 985. 

41. CRIMINAL TRIAL— Argument of Counsel.—Incorrect 
statement made by prosecuting attorney in arguing to 
the jury held not ground for reversal. — Robinson vy. 
Commonwealth, Va.,52S. E. Rep. 690. 

42. CRIMINAL TRIAL—Argument of Counsel.—To war- 
rant a review of errors predicated on misconduct of 
counsel, it must appear that the party asked for and was 
refused an instruction tothe jury to disregard the im- 
proper statements of counsel.—State v. Clifford, W. Va., 
52 S. E. Rep. 864. 

43. CRIMINAL TRIAL—Correctness of Copy of Indict- 
ment.—Where an indictment is lost or destroyed after 
trial, and a verdict and a copy thereof is substituted ip 
the absence of an objection that it is not a correct copy, 
its correctness will be presumed.—State v. Strayer, W. 
Va., 52S. Kk. Rep. 862. 

44. CRIMINAL TRIAL — Illegal Sale of Intoxicating 
Liquors.—In an instruction on trial for an illegal sale of 
liquors, that the finding of intoxicating liquors ‘‘on the 
premises in question,” ete., the word “‘premises” refers 
to the building occupied by the defendant.—State v. 
Bryant, Minn., 105 N. W. Rep. 974. 

45. CRIMINAL TRIAL—Impeaching Evidence as Ground 
for New Trial.—That since conviction prosecutor bas 
said that he procured the testimony of the principal 
witness for the state by bribery is not cause for a new 
trial.—Duggan Vv. State, Ga.,52S EK. Rep. 748. 

46 CRIMINAL TRIAL—Instructions.—Where after com- 
pletion of the charge counsel for accused requested a 
charge as to impeachment of witnesses, it Was not an 
expression of opinion for the court to state he did not 
think under the evidence that such a charge was neces- 
sary.—Campbell v. State, Ga., 52S. E. Rep. 914. 

47. CRIMINAL TRIAL—Insiructions as to Accused’s State- 
ment.—The presiding judge must instruct substantially 
in the terms of the statute when the prisoner makes a 
statement, and the failure to so charge is causé for new 
trial.—Vinson vy. State, Ga., 528. E. Rep. 761. 

48. CRIMINAL TRIAL—Instructions as to Circumstantial 
Evidence.-—-There is no distinction. so faras the weight 
and effect to be given to it is concerned, between circum- 
stantial and direct evidence, and it is not error to 
refuse a request which disparages it us a species of evi- 
dence.—State v. Foster, N. Dak., 105 N. W, Rep. 938, 

49. CRIMINAL TRIAL—New Trial.—Where a judge ofa 
state court was without power to entertain a motion for 
new trial, it was a mere nullity, and the filing thereof 
could not extend the jurisdiction of the court over the 
case beyond the date of its final judgment.—Crosson v. 
State, Ga., 52 8. E. Sep. 880. 

50. DISMISSAL AND NoNsuIT—As Affecting Several De- 
fendants.—Plaintiff may, as a matter of right, strike the 
name of one of several defendants, where there is no re- 
lief prayed by such defendant against plaintiff or her 
codefendants.— Walker v. Wadley, Ga.,52 8. E. Rep. 904. 

51. DISORDERLY CONDUCT—Opprobrious Words.—On 
trial for using opprobrious words and abusive language, 
it is for the jury whether the words were calculated to 
cause a breach of the peace, and whether there was 
provocation sufficient to excuse their use.—Fish v. State, 
Ga., 528. K. Rep. 787. 

52. DivoRCE—Prior Establishment of Adultery.—The 
adultery of a wife, established in an action against her 
by her husband for divorce, wherein the husband was 
denied relief for his adultery, is not misconduct pre- 
cluding the wife from maintaining a suit for a separa- 
tion.—Hawkins v. Hawkins, 96 N. Y. Supp. 804. 

58. DraIns—Contracts for Construction.—Contractor 
for a public ditch who defaulted could not, after partici 
pating in proceedings for the letting of a new contract 
contend that he should be allowed to perform the work 
under the old contract.—R. A. Brown & Co. v. Board of 
Suprs. of Pottawattamie County, Iowa, 105 N. W. Rep. 
1019, 





at tet oe Of 


co! 
del 
dee 
of ¢ 
tot 
785. 

67 
hol 
sha 
Sis 


nad 
jas 
rab 
ew 


tial 
ight 
um - 
* to 
evi- 


ofa 
| for 
reof 
the 
nV. 


De- 
the 
0 re- 

her 
. 904. 
—On 
lage, 
ed to 
» was 
state, 


—The 
t her 
| was 

pre- 
para- 


‘actor 
rtici 
tract 
work 
ird of 
Rep. 





YM 





Vol. 62 


CENTRAL LAW JOURNAL. 473 








54. KASEMENTS—Obstruction.— W here an owner of land 
conveyed a lot and a free right of way across another 
lot, and thereafter conveyed the lot over which the right 
of way had been granted, the placing of a fence upon 
such right of way by the grantee in a second deed is a 
wrongful obstruction.—Flaberty v. Fleming, W. Va., 52 
S. E. Rep. 857. 

55. EMBEZZLEMENT—Sufliciency of Evidence. —In a 
prosecution of a justice, under Code 1904, § 3717, for em- 
bezzling mouey collected by him as a fine, it is unneces- 
sary to show the magisterial district for which the jus- 
tice acted in collecting the fine.—Robinson v. Common- 
wealth, Va., 528. E. Rep. 690. 

56, EMINENT DOMAIN—Alteration of Grade of High- 
way.—At common law municipal corporations were not 
liable to one whose land was not taken for consequental 
damages arising from the change of grade of a street.— 
Swift & Co. v. City of Newport News, Va., 52 S. E. Rep. 
821. 

57. EMINENT DOMAIN—Procedure.—Where a railroad 
in condemning land fails to make all parties interested 
therein parties, or to give them notice, ittakes the land 
subject to the prior liens of such parties.—State v. Mis- 
souri Pac. Ry. Co., Neb., 1065 N. W. Rep. 983. 

58, EMINENT DOMAIN—Values Considered i Kstimat- 
ing Damages.—The proper inquiry: is whatis the value 
of the property for the most advantageous uses to which 
it may be applied.—Norfolk & W. Ry. Co. v. Davis, W. 

a., 52 8. E. Rep. 724. 

69. Kguiry—Alteration of Decree After Term.—After 
the term at which a final decree is entered, it cannot be 
materially altered by a court which pronounced it.— 
Barbour, Stedman & Herod v. Tompkins, W. Va., 52S. E. 
Rep. 707. 

60. Egquity—Inconsistent Positions.—Contractor for a 
public ditch who defaulted could not, after participating 
in proceedings for the letting of a new contract, con- 
tend that he should be allowed to perform the work un- 
der the old contract.—R. A. Brown & Co. v. Board of 
Suprs. of Pottawattamie County, Iowa, 105 N. W. Rep. 
1019. 


61. EVIDENCE—Judicial Notice as to Standard Time.— 
The court will take judicial notice that standard time 
is asystem which has been in general use in this juris- 
diction since territorial days. —-Orvik v. Casselman, N. 
Dak., 105 N. W. Rep. 1105. 

62, EVIDENCE—Payment of Mcrtgage —An indorse- 
ment of payment on a note may be contradicted by pa- 
rol.—McCafirey v. Burkhardt, Minn., 105 N. W. Rep. 971. 

68, EVIDENCE—Records. — An attorney who had ex- 
amined the records ofa county held competent to testify 
that they did not disclose the existence of a decree of 
divorce between certain parties.—Jn re Colton’s Estate, 
Iowa, 105 N. W. Rep. 1008. 

64. EXECOTION—Title of Purchaser at Execution Sale. 
—The title of a purchaser at a sale on execution is based 
on a contirmation, and execution, and delivery of acon- 
veyance —Westertield v. South Omaha Loan & Building 
Assn., Neb., 105 N. W. Rep. 1087. “ 


65. EXECUTORS AND ADMINISTRATORS—Sale of Land. 
—In an action to marshal assets and prove claims and 
pay proceeds of sale to executrix, held proper to con- 
tinue appplication for order on master to pay balance to 
executrix until costs were adjusted.—Lockwood vy. Lock- 
wood, S. Car., 528. EK. Rep. 735. 

66. EXKCUTORS AND ADMINISTRATORS—Transactions 
Between Partners.—Where, in an action to set aside a 
conveyance asin fraud of creditors, it appears that the 
debt asserted by plaintiff was incurred in the course of 
dealings between partners, the court cannot, inadvance 
of a partnership accounting, determine the conveyance 
to be frandulent.—Mertens vy. Mertens. 96 N. Y. Supp. 
785. 

67. FIRE INSURANCE—Mutual Insurance.—The policy 
holders ip a mutual insurance company are entitled to 
share in the losses and profits of the business on the ba- 
sis of a partnership, except so far as the charter or policy 





contract provides otherwise.—Auber v. Martin, Wis., 
105 N. W. Rep. 1031. 


68, FisH—Taking Oysters from Private Beds.—Under 
Pen. Code 1895, § 588, making ita misdemeancr, without 
authority from the owner of a private oyster bed, to take 
any oysters therefrom, relatively to a trespasser indict- 
ed under the section, the ownership of the oysters is 
immaterial.—Houston vy, State, Ga., 52 8. E. Rep. 757. 

69, FIXTURES—Gas Ranges.—Attached gas ranges, al- 
though movable, may, by agreement of the parties, be 
treated as fixtures, and may pass with the land and ap- 
purtenances without special mention in the convey- 
ance.—Wynne Vv. Friedman,96 N. Y. Supp. 848. 

70. FRAU»—Expressions of Opinion.—Where the sell- 
ers of timber assured the buyers that they had the tim- 
ber carefully estimated, and such estimates showed cer- 
tain quantities, such representations were not mere 
matters of opinion.—May v. Loomis, N. Car., 52 S. E. 
Rep. 728. 

71. FRAUDULENT CONVEYANCES — Setting Aside. — 
Where a conveyance is set aside as fraudulent, and the 
land is insufficient to pay the judgment, the fraudulent 
grantee may be compelled to apply onthe judgment 
rents and profits of the land which accrued while in his 
possession.—First Nat. Bank v. Gibson, Neb., 105 N. W. 
Rep. 1081. 

72. GARNISHMENT — Disregard of Judgment. — Gar- 
nishee held personally liable for amount of judgment 
rendered against him, on his failure to pay over funds 
in accordance with such judgment.—Geiger v. Gaige, 
Iowa, 105 N. W. Rep. 1007. 

73. HiGHWaYs—Obstructions.—A slight deviation from 
the traveled track of a highway, causing the wheels of 
the vehicle to strike an obstruction, held not a leaving 
of the track prepared for travel.—Coppins v. Town of 
Jefferson, Wis., 105 N. W. Rep. 1078. 

74. HOMESTEAD—Surplus After Satisfying Mortgage.— 
Where a homestead is sold under a mortgage, and the 
proceeds aré more than sufficient to satisfy the mort- 
gage debt and costs, the homesteader is entitled to his 
exemption out of the surplus.—Jn re Barrett’s Estate, U. 
S. D. C., D. Oreg., 140 Fed. Rep. 569. 

75. INDJCTMENT AND INFORMATION — Substitution of 
Copy.—If an indictinent for a felony is stolen, lost, or 
destroyed after a trial and a verdict of guilty, the court 
may cause to be filed in the record a copy as a substitute 
therefor.—State v. Strayer, W. Va., 52S. E. Rep. 862. 

76. INJUNCTION—Adequate Remedy at Law.—Plaintiff 
held to have had an adequate remedy at law by plead- 
ing an equitable defense to a law action brought against 
it, and was therefore not entitled to an injunction re- 
straining the prosecution of such action at law.—Chi- 
cago & N. W. Ry. Co. v. McKeigue, Wis.,105 N. W. Rep. 
1030. 

77. INJUNCTION—Motion to Vacate.—On a motion to 
punish defendant for contempt in violating an injunc- 
tion, defendant could not have a vacation of the injunc- 
tion order where he had served no notice that he would 
ask for such vacation.—Jones v. Burgess, 9 N. Y, Supp. 

73. 

78. INSANE PERSONS—Judgments.—Administrator held 
entitled to have judgment against decedent, who was 1n- 
sane at the time of suit, set aside.—Godde v. Marvin, 
Mich., 105 N. W. Rep. 1112. 

79. INTOXICATING LIQUORS—Ordinacce as to Sunday 
Sales.—Where a city charter authorizes an ordinance 
prohibiting the sale of liquor on Sunday, the ordinance 
is not void because in fixing the penalty the charter pro- 
visions were not followed.—State vy. Marciniak, Minn., 
105 N. W. Rep. 965. 

80. INTOXICATING LIQUORS—Retailing Without License. 
—On a prosecution for engaging in the retajl liquor busi- 
ness without a license, the people are not limited to 
proof of an offense committed onthe precise date named 
in the information.—People v. Dieterich, Mich., 105 N. 
W. Rep. 1112. 

81. INTOXICATING LIQUORS—Seizure.—Liquor bough 
in another state and brought into the state for illicit sale 
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may be seized while in possession of party transporting 
t.—Jaro v. Holstein, 8. Car.,528. E. Rep. 870. 
82. JEDGMENT— Flooding Lands. — Damages arising 
rom the occasional flooding of land by surface water by 
reason of an insufficient culvert on the land of an ad- 
jacent proprietor are not original. — Harvey v. Masou 
City & Ft. D. R. Co., Iowa, 105 N. W. Rep. 958. 

83. Jury—Impartial Jury.—The court must be satisfied 
that the juror in a criminal case is impartial in the light 
of the circumstances, including the conduct and de- 
meanor of the juror. — Lucas vy. State, Neb., 105 N. W. 
Rep. 976. 

84. JUSTICES OF THE PEACE—Jurisdiction in Action 
Involving Title to Land.—Where a justice dismisses a 
case because a question of title to land arises, instead of 
certifying it to the district court, as required by Jaw, and 
plaintiff appeals generally, the district court has juris- 
diction.—Johnson v. Erickson, N. Dak., 105 N. W. Rep. 
1104. 

85. LANDLORD AND TENANT—Construction of Lease.— 
Lessee of premises for one year with privilege of four 
years held to create aterm for one year with election of 
lessees to take for four years.—Willis v. Weeks, Iowa, 
105 N. W. Rep. 1012. 

86. LICENSES—Arbitrary Classification.—Where a city 
charter authorizes it to require by ordinance an occupa- 
tion license tax, it may classify the occupations and 1m 
pose different rates on the different classes.—City Coun- 
cil of Augusta v. Clark & Co., Ga.,52S. E. Rep. §81. 

87. LICENSES—Interstate Commerce.—Certain oil com- 
pany held not a merchant, and not entitled to escape a 
license tax by voluntarily paying a tax as a merchant.— 
Standard Oil Co. v. City of Fredericksburg, Va., 52S. EK. 
Rep. 817. 

88. LICENSES—Right to Impose. —The fact that the 
state does not impose a license tax on a business does 
not prevent a municipality from imposing such a tax.— 
Norfolk, P. & N. N. Co. v. City of Norfolk, Va., 52S. E. 
Rep. 851. - 

89. LIMITATION OF ACTIONS—Action for State.—Where 
a suit is brought fo: the sole benefit of the state, the de- 
fense of limitations cannot be made, although the suit is 
not brought in the name of the state. — Eastern Stste 
Hospital v. Graves’ Committee, Va., 52 S. E. Rep. 837. 

90. LIMITATION OF ACTIONS—As Aguinst Fraud.—Lim- 
itations do notcommence to run against a cause of ac- 
tion for deceit until the discovery of the fraud, where 
the failure to discover the fraud sooner was not due to 
any negligence.—Western Cottage Piano & Organ Co. v. 
Griffin, Tex., 908. W. Rep. 884. 

91. LIMITATION OF ACTIONS—Effect of Partial Payment 
of Firm Debt.—A partial paymenton a firm debt after 
dissolution held to suspend lhmitations as to the other 
partners.—Robertson Lumber Co. v. Anderson, Minn., 
105 N. W. Rep. 972. 

92. LIs PENDENS—Constructive Notice.—The filing of 
a statutory notice of lis pendens does not constitute con- 
structive notice of anything more than the pendency of 
the action, and when the action has ceased to be pend- 
ing under the law of lis pendens, the statutory notice be- 
comes ineffectual for any purpose.—McVaj v. Tousley, 
8. Dak., 106 N. W. Rep. 932. 

93. LIVERY STABLE KEEPERS — Bailee for Hire.—A 
livery stable keeper held a bailee for hire of the wagon 
and contents of a customer left at the stable for care 
over night, and was bound to exercise ordinary care 
thereof.— Weick v. Dougherty, Ky., 90 S. W. Rep. 966. 

94. MARRIAGE—Legality.—The fact that deceased ob- 
tained a divorce from his third wife held to have no 
bearing on the legality of bis separation from his second 
wife, except to show that deceased supposed his mar- 
riage to his third wife was legal.—Jn re Colton’s Estate, 
lowa, 105 N. W. Rep. 1008. 

9, MASTER AND SERVANT—Contracts of Employment. 
—Anemployee who contracts for a higher degree of 
skill than is implied by law must perform his duties with 

he degree of skilifor which he contracts. — Hatton v. 
Mountford, Va., 528. EB. Rep. 847 





96. MINES AND MINERALS—Forfeiture of Lease.— A 
lessor of a mine held entitled to enforce a forfeiture and 
recover the premises for the lessee’s breach of the lease, 
and was not limited to his cause of action for damaxes. 
—Brooks v. Gaflin, Mo., 90 S. W. Rep. 808. 

97. MASTER AND SERVANT—Incompetency of Fellow 
Servant.—In an action for injuries to a servant, caused 
through the neglhgence of a fellow servant, evidence 
held to establish the incompetency and habitual care- 
lessness of the fellow servant.—Johnson y. St. Paul & 
W. Coal Co., Wis., 105 N. W. Rep. 1048, 

95. MASTER AND SERVANT—Injury to Switchman.—The 
failure of a foreman of arailroad yard to direct aswitch- 
man ordered to do certain work at night to provide him- 
self with a lantern held not negligence.—Howard vy. 
Chesapeake & O. Ry Co., Ky., 90S. W. Rep. 950. 

99. MASTER AND SERVANT—Measure of Care Required 
—A master is bound tothe exercise of only reasonable 
care with respect to machinery, appliances, or places to 
work, and the measure of such care is that ordinarily 
exercised by others in the same business.—Law vy. Cent- 
ral Dist. Printing & Telegraph Co.,U. 8.0.C., W. D. Pa., 
140 Fed. Rep. 558. . 

100. MASTER AND SERVANT—Operating Railroad.—A 
servant of a railroad company injured in a collision held 
to have been atthe time engaged in the work of operat 
ing the railroad withina statute of Missouri rendering 
railroads liable for injuries to servants engaged in such 
work.—St. Louis &S. F. R. Co. v. Smith, Tex., 90 S. W. 
Rep. 926. 

101. MASTER AND SERVANT—Reasonable Care.—A mas- 
ter must exercise reasonable care in furnishing reason 
ably safe instruments, and a like degree of care in mak- 
ing repairs —Montayne v. Northern Electrical Mfg. Co., 
Wis., 105 N. W. Rep. 1043. 

102, MASTER AND SERVANT—Who are Fellow Servants. 
Employment of physician by railroad held not to make 
the physician a fellow servant with railroad operatives 
by whose negligence the physician was killed.— Tingley 
v. Long Island R. Co., 96 N. Y. Supp. 865. 

103. MORTGAGES—Foreclosure Sale.—A purchaser at 
an irregular foreclosure sale is bound to see thut the 
sale is made in conformity with the mortgage, and as 
required by law.—Shears v. Traders’ Bldg. Assn., W 
Va., 52 S. E. Rep. 860. 


104. MORTGAGES—Mortgagee’s Knowledge of Condi- 
tions Subsequent in Deed.— Where a mortgagee liad no- 
tice that the mortgagor had only anestate on condition 
subsequent, his mortgage is subject to the grantor’s 
equity, although he did not know that the condition had 
been broken.—Gall v. Gall, Wis., 105 N. W. Rep. 953. 

105 MORTGAGES—Power of Sale.—The stipulation in a 
mortgage, conferring a power of sale on default, gives a 
remedy which must be exercised under the statutes in 
force when the remedy ts invoked,—Orvik v. Cas<elman, 
N. Dak., 105 N. W. Rep. 1105. 


106. MORTGAGES—Power of Sale.—A power of sale in a 
trust deed is revoked by the death of the holder of the 
equity of redemption in the land subject thereto, nend- 
eing administration of his estate by an indpendent exec - 
utor.— Williams v. Armistead, Tex ., 908. W. Rep. 925. 

107. MORTGAGES—What Constitutes.—A written in- 
strument conveying land as security for the payment of 
money, and providing for a reconveyance on payment 
of the debt, held a mortgage,—McVay v. Tousley, 8. 
Dak., 105 N. W. Rep 932. 

108. MUNICIPAL CORPORATIONS — Attorneys’ Fee for 
Draft of Charter.—A board of freeholders appointed to 
draft a charter for municipality cannot employ one or 
more of its members as attorneys to furnish advice to it 
and to preparea charter for it.— Young v. City of Man- 
kato, Minn.,105 N. W. Rep. 969. 

109. MUNICIPAL CORPORATIONS—Borrowing Money.— 
Municipal corporations have no authority to borrow 
unless expressly given by statute, or necessarily implied. 
—Luther v. Wheeler, 8. Car., 52 S. E. Rep. 874. 

110. MUNICIPAL CORPORATITONS—Compulsory Retire- 
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ment of Police Officer.—Where a police sergeant was 
only required to perform desk work, he was not disabled, 
so as to justify his compulsory retirement, because of 
obesity, poor agility. and endurance.—People v. Mc- 
Adoo, 9% N.Y. Supp. 868. ” 

Ill, MUNICIPAL CORPORATIONS — Ordinance as to 
Money Lenders —A City ordinance, imposing a license 
tax on money lenders, and providing that the license 
shall be void whenever the usury laws of the state shall 
be violated, is invalid so far as the forfeiture is con- 
cerned —City Council of Augusta v. Clark & Co., Ga., 52 

k. Rep 881. 

112. VERDICT Passion and Prejudice.—A verdict for 
defendantin an action against a city for a change of 
street grade held not objectionable as the result of pas- 
sion and prejudice.—Widman Inv. Co. v. City of St. Jo- 
seph, Mo., 90S. W. Rep. 763. 

113. MUNICIPAL CORPORATIONS—Vacating and Chang- 
ing Streets.—Where, by its charter, a city has authority 
to straighten or otherwise change streets, it may vacate 
and sellto an abutting owner a part ofa street where 
the closing will straighten in width the street from 
which the tract is taken without preventing its free use 
by the public.—Patton y. City of Rome, Ga.,52 8. E. Rep. 
742. 

ll4. NAVIGABLE WATERS—Sewage.— Discharge into the 
Mississippi river through a drainage canal of the sewage 
of Chicago, mixed with pure water from Luke Michigan, 
will not be enjoined on complaint of state of Missouri, 
where the evidence leaves it doubtful whether typhoid 
bacillus survives the journey and reaches the intake of 
St. Louis in the Mississippi; there being evidence of 
ouber sources of infection from towns and cities, some 
of which are situated in Missouri.—State of Missouri v. 
State of Illinois, U. 8. 8. C., 26 Sup. Ct. Rep. 268. 

115. NEGLIGENCE—Injury to Seaman.—The owner of a 
vessel is not negligent in furnishing for the use of sea 
men a winch in which the cogwheels are not protected, 
so as to prevent the operator’s fingers from being caught, 
where it can be safely used by the — ise of reuson- 
able care.—The Chico, U. 8. D. C - D, Cal., 140 Fed. 
ep. 568. 

lls. NEGLIGENCE—Instructions as to Ordinary Care.— 
\n instruction defining ordinary care as such careas 
persons of ordinary prudence and intelligence exercise 
under the sameor similar circumstances held not fatal- 
ivy defective.—Coppins v. Town of Jefferson, Wis., 105 N. 
W. Rep. 1078. 

117. NEW TRIAL—Failure to Give Requested Instruc- 
tion.—Failure to give a particular instruction, which the 
losing party contends should be given, held not cause 
for a new trial if neither the pleadings nor the evidence 
required it.—Friedman vy. Goodman, Ga., 5238, E. Rep. 
RY. 

lls. NUISANCE—Injury to Property.—Permanent in- 
junction to compel closing of works, costing $650,000, be- 
canse of injury to rental value of the amount of $25 of 
adjoining property, would not be granted.—Bentley v. 
Kwpire Portland Cement Co., 96 N. Y. Sapp. 831. 

119. OBSCEN!TY—Obscene Language.—Where the evi- 
dence showed that accused used vulgar language in the 
presence of a female, his conviction under Pen. Code 
1895, § 396, was warranted.—Finch v. State, Ga.,52 8. BE. 
Rep. $90. 

120. OFFICERS—Misconduct in Appointment.—Miscon- 
duct of board of education in appointing certain person 
treasurer held not a defense to an action on the treasur- 
ers bond.—Board of Education of City of Detroit v. 
Brown, Mich,, 105 N. W. Rep. 1118. 

121. PARTIES—Proceedings for the Sale of Land.—Ina 
judicial proceeding seeking the sale of real estate, all 
persons interested therein ought to be made parties 
under the statute.—Roden v. Helm, Mo.,90S. W. Rep. 
TMs, 

122. PARTIES—Real Party in Interest.—The courts will 
determine who is the real party in interest in an action 
by reference not merely to the name in which the action 
is brought but to the facts as they appear of record,— 





Kastern State Hospital v. Graves’ Committee, Va., 52 8. 
E. Rep. 837. 

123. PARTNERSHIP—Liability of Partner on Non-Trad- 
ing Firm Note.—Partners in a nontrading partnership 
are not bound by notes executed in the firin name by 
other partners, unless there is previous express author- 
ization or subsequent ratification.—Third Nat. Bank v. 
Fultz, Mo., 908. W. Rep. 755. 

124, PLEADING—Joinder of Causes of Action.—Where 
a petition contains two distinct causes of action in favor 
of different plaintiffs, against the same defendant, the 
defect may be cured by an amendment eliminating one 
plaintiff and one cause of action —Georgia R. & Bank- 
ing Co. v. Tice, Ga., 52 S. E. Rep. 916. 

125. PLEDGES—Depreciation of Stock Pledged.—In an 
action on a note, evidence that shares of stock pledged 
as security had depreciated held immaterial.—Lake v. 
Little Rock Trust Co., Ark., 90S, W. Rep. 847. 

126. PRINCIPAL AND SURETY—Discharge of Surety.— 
Sureties for the performance of a contract providing for 
several days’ delay in making payments to the principal 
contractor held not discharged.—Kastern Ry. Co. of 
Minnesota v. Tuteur, Wis., 105 N. W. Rep. 1067. 


127. PRINCIPAL AND SURETY—KEffect of Extending Debt. 
—A mere request for the extension of a debt at the con- 
tract rate of interest, and consent thereto, held not to 
constitute a binding contract for an extension.—Fan- 
ning v. Murphy, Wis., 105 N. W. Rep. 1056. 

128. PRINCIPAL AND SURETY—Subrogation.—If a sure- 
ty for his protection pays off the debt for which he is 
liable in the form ofa purchase, taking au assignment 
of the securities to protect his rights of subrogation and 
contribution, the transaction amounts to a payment as- 
to such rights.—Fanning v. Murphy, Wis., 105 N, W. Rep. 
1056. 

129. ProcEss—Error in Return.—Where a mistake is 
made in the date of a return and answer days of a sum- 
mons, the same may be amended by the district court. 
—Barker Co. v. Central West Inv. Co., Neb., 105 N. W. 
Rep. 985. 

130, PUBLIC LANDS—Bona Fide Purchaser.—The doc- 
trine of relation operates to protect bona fide purchaser 
of timber lands from patentee against wrongful conduct 
of the entryman.—United States v. Detroit Timber & 
Lumber Co., U. 8. 8. C., 26 Sup. Ct. Rep. 282. 


131. PUBLIC LanpDS—Purchase After Patent.—A bona 
jide purchaser of standing timber frem the holders of 
receivers’ final receipts for the price of lands entered 
under Timber Act June 3, 1875, ch. 151, 20 Stat. 89 [U. 8. 
Comp. St. 1901, p. 1545], cannot, on avoidance for fraud 
of entryman of patents afterwards issued, be required to 
account to the government for the timber which it had 
paid for and cut and removed.—United States v. Detroit 
Timber & Lumber Co., U.S. 8S. C., 26 Sup. Ct. Rep. 282. 

132. RAILROADS—Care as to Persons in Yard.—A rail- 
road owes one lawfully in its yard, while in the employ- 
ment of an independent contractor, the duty of using 
reasonable care to avoid injuring him.—Cafii v. New 
York Vent. & H. R. R. Co., 96 N. Y. Supp. $35. 


133. RAILROADS—Guaranty of Dividends.—A contract 
by a railroad company, guarantying a certain income 
upon stock issued to a city, held within the power ofthe 
company.—Marklove v. Utica, C. & B. R.Co.,9N. Y. 
Supp. 795. 

134. RAILROADS -Injury to Person &t Station.—Failure 
of a railroad company to exercise ordinary care in mov- 
ing its train into adepot, by reason of which deceased 
was struck and killed, held actionable negligence.—In- 
ternational &G. N. R. Co. v. Jackson, Tex., 908. W. Rep. 
918. 

135. RAILROADS — Trespasser on Track.—A railroad 
company held liable for the negligence of a station agent 
in failing to inform the operatives of a train of the pres- 
ence of a trespasser on the track. —Glenns’ Admr. v 
Louisville &N. R. Co., Ky., 908. W. Rep. 975. 

136. RAaPE—Failure to Complain.—In a prosecution for 
rape, the fact that prosecutrix made no outcry and did 
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not complain to negroes with whom they spent the fol- 
lowing night, where she was under the conStant surveil- 
lance of defendant, held not to entitle defendart to an 
acquittal.—State v. Miller, Mo., 90S. W. Rep. 767. 

137. RELIGIOUS SOCITIES—Fraud in Incorporation.— 
Act of minority faction in religious association in incor- 
porating the association without the concurrence of the 
majority held not fraudulent.—Spiritual & Philosophi- 
cal Temple vy. Vincent, Wis., 105 N. W. Rep. 1026. 

138, RELIGIOUS SOCIETIES—Incorporation and Name.— 
The statute providing for the incorporation of religious 
societies does no require the corporation to bear pre- 
cisely the same name as was borne by the unincorpor- 
ated society.—Spiritual & Philosophical Temple v. Vin- 
cent, Wis., 105 N. W. Rep. 1026. 

139. SALES—Breeding Stock.—A purchaser of breeding 
stock held entitled under the contract to return ani- 
mals not breeders, and recoverthe purchase money ona 
compliance with a waiver of conditions specified.— 
White v. Miller, lowa, 105 N. W. Rep. 993. 

140. SALES—Identification of Subject-Matter.—Trans- 
actions in connection with alleged sale of cattle held 
not to so identify the cattle as to transfer title to buyer. 
—Martin Bros. & Co. v. Lesan, lowa, 105 N. W. Rep. 996. 


141. SALES—Implied Warranty of Fitness.—There is 
no warranty of fitness implied where the buyer ex- 
pressly specifiesthe quality and characteristics of the 
article to bel supplied.—H. McCormick Lumber Co. v. 
Winans, Wis., 105 N. W. Rep. 945. 


142, SCHOOLS AND SCHUOL DISTRICTS— Power to Sell 
Schoothouse. — A resolution at school district meeting 
held sufficient to vest the officers of the school district 
with power to sell the old schoolhouse and to build a 
new one on the designated site.—Quisenberry v. School 
Dist. No. 6 of Hall County, Neb., 105 N. W. Rep. 982. 

143. SEAMEN—Liability of Vessel for Cure of Injury.— 
A seaman, injured in operating a winch in the course of 
duty, although throngh his own negligence, is entitled 
to recover from the owners of the vessel the amount ex- 
pended for medical and hospital expenses.—The Chico, 
U.S. D.C., N. D. Cal., 140 Fed. Rep. 568. 


144. SEDUCTICN—Evidence.—In a prosecution, it is not 
error to allow the woman alleged to have been seduced 
to testify that her love for the accused caused her to 
yield to the sexual intercourse. — Washington v. State, 
Ga., 52 8, E. Rep. 910. 

145. SHERIFFS AND CONSTABLES—Validity of Levy.— 
Upon the hearing of a rule against a constable fora 
failure to sell property upon which it was alleged he 
had levied, testimony tending to identify the specitic 
property upon which the attempted seizure was made 
held inadmissible.—Sanders v. Carter, Ga., 52 8.E. Rep. 
887. ; 

146. STATUTES—Partial Unconstitutionality.—In case 
of a scheme of legislation for a particular purpose, 
created by the enactment of a law specially referring to 
the subject, and to other laws required for a complete 
plan, if the special enactment is the inducing provision, 
and is unconstitutional, the whole is inefticient.—Huber 
v. Martin, Wis., 105 N. W. Rep. 1031. 

147. STATUTES—Prospective Operation.—The constitu- 
tion and statutes operate prospectively only, unless the 
words therein employed show fairly and expressly an 
intention that they should operate otherwise. — Swift & 
Co. Vv. Cityof Newport News, Va., 52S. E. Rep. $21. 

148. STREET RAILROADS — Additional Use of Street.— 
in a suit by an abutting property owner to restrain the 
maintenance of a third track on an elevated street rail- 
road, the court held authorized to deny an injunction 
on condition that defendant would pay plaintiff the 
damages suffered therefrom.—Knoth v. Manhattan Ry. 
Co., 96 N. Y. Supp. 844. 

149, TAXATION—Property Exempt.—A railway com- 
pany In condemning land is not the agent of the state, 
and the state has no ownership in the lands so asto 
render them exempt from taxation.—State v. Missouri 
Pac. Ry. Co., Neb., 105 N. W. Rep. 983. 





150. TELEGRAPHS AND TELEPHONES—Place of Delivery. 
—Telegraph company held bound to deliver a message 
at atownto which it was addressed, and not to deliver 
to the addressee’s residence in the surrounding country. 
—Western Union Telegraph Co. v. McCaul, Tenn., 90 8S. 
W. Rep. 856. “ 

151. TRADE MARKS AND TRADE NAMES—Wrongful Use. 
—A partnership held entitled to advertise that it manu- 
factured grates patented by a certain inventor provided 
it was stated thatsuch partnership was separated from 
a corporation previously organized by such inventor to 
manufacture similar grates.—Gordon Hollow Blast Grate 
v. Gordon, Mich., 105 N. W. Rep. 1118. 

152. TRIAL—Defective Machinery.—In an action for in- 
juries received in operating a machine, the refusal to 
submit questions covering different phases of the evi- 
dence concerning the nature of the defects if the ma- 
chine was found defective in construction held proper. 
—Montayne v. Northern Electrical Mfg. Co., Wis., 105 
N. W. Rep. 1043. 

158. TRIAL—Instruction as to Discovered Peril.—Iu an 
action for injusies to a person while walking along a 
raiJroad track, a requested instruction on the issue of 
discovered peril held covered by an instruction given.— 
Houston & T.C. R. Co. v. O'Donnell, Tex., 90S. W. Rep. 
886. 

154. TRIAL— Provisional Admittance of Evidence. — 
Where the court provisionally admits evidence on state 
ment of counsel that he will subsequently supply a de 
fect in the preliminary proof, the judge need not deter 
mine whether such defect has been supplied without a 
request.—Hix v. Gulley, Ga., 528. &. Rep. 890. 


155. WILLS—Holographic Wills.—The words ‘‘valuable 
papers,” in Code 1858, § 2163 (Shannon’s Code, § 3896), te- 
lating to holographic wills, construed, and held not to 
include stamps and blank receipts for registered letters 
kept by decedent for sale and use as postmaster.—Bro- 
gan v. Barnard, Tenn., 90 8. W. Rep. 858. 


156. WILLS—Mental Capacity.—A testator must have 
sufficient understanding to comprehend the nature and 
extent of his property, and to whom he desires to give 
it, aud must give it without the aid of any other person, 
—Sayre v. Trustees of Princeton University, Mo., 
W. Rep. 787. 

157. WILLS—Mental Capacity.—Derangement of men 
tal faculties does not incapacitate one from making a 
wil, if it does not render him unable to transact his or- 
dinary business and incapable of understanding the ex 
tent of his property and of appreciating the natural ob 
jects of his bounty.—Sayrev. Trustees of Princeton Uni- 
versity, Mo.,90S. W. Rep. 787. 

158. WILLS—Partial Invalidity.—A provision of a will 
offending against the statute forbidding suspension of 
the power of alienation eliminated in order to effectuate 
testator’s intention.—Jn re Perry, 96 N. Y. Supp. $79. 


159. WITNESSES —Constitutional Privilege.—A person 
held not compelled to give evidence within the consti- 
tutional provision until he has been summoned and 
3swern as a witness.—People v. Hummel, 96 N. Y. supp. 
878. 

160. WITNESSES—Cross Examination. —An opportun- 
ity to cross-examine is a matter of right, but the latitude 
and extent ofthe cross-examination rests largely in the 
discretion of the trial judge.—State v. Foster, N. Dak., 
105 N. W. Rep. 938, 


161. WITNESSES—Impeachment.—It is not competent 
by way of impeachment to ask a witness on cross-exam 
ination if he had ever been arrested for crime or was in 
attendance in custody of the sheriff.—State v. Bryant, 
Minn., 105 N. W. Bep. 974. 

162. WITNESSES—Matters Equally Within Knowledge 
of Witness and Decedent.—In a suit for the specitic per- 
formance of a contract between complainant and a de- 
cedent for the conveyance of land, the testimony of com- 
plainant’s wife as to matters equally within the knowl- 
edge of the decedent was inadmissible.— Ayers vy. Short, 
Mich., 105 N. W. Rep. 1115. 
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